UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION II
"IN THE MATTER OF
GOWANUS CANAL SUPERFUND SITE

Benson Metal Corp. and
539 Smith Street Realty Corp.,

Respondents. ' Index Number

Proceeding under Sections 106 (a) §CERCLA_02_2013_2023

and 122 of the Comprehensive
Environmental Response,
Compensaticn, and Liability Act
of 1980, as amended, 42 U.S.C.
§§ 9606 (a) and 9622,

ADMINISTRATIVE SETTLEMENT AGREEMENT AND ORDER ON CONSENT
FOR A REMOVAL ACTION

I. JURISDICTION AND GENERAL PROVISIONS

1. This Administrative Settlement Agreement and Order on
Consent (the “Settlement Agreement”) is entered into voluntarily
by Benson Metal Corp. and 539 Smith Street Realty Corp.
(“Respondents”) and the United States Environmental Protection
Agency, Region II (“EPA”) and requires Respondents to perform a
removal action and pay certain response costs in connecticn with
the Gowanus Canal Superfund Site located in Brooklyn, Kings
County, New York. ‘

2. This Settlement Agreement 1s issued to Respondents by EPA
pursuant to the authority vested in the President of the United
States under Sectiocn 106(a) and 122(a) of the Comprehensive
Envircnmental Response, Compensation, and Liability Act-of 1880,
as amended {“CERCLA”), 42 U.S8.C. §§ 9606(a) and 9%9022(a), and
delegated to the Administratcr of EPA on January 23, 1887, by
Executive Order No. 12580 (52 Fed. Reg. 2926, January 29, 1987).
This authority was further delegated to the EPA Regional
Administrators by EPA Delegation Nos. 14-14-C and 14-14-D and
redelegated within Region II to the Director of the Emergency
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and Remedial Response Division by Regional Order No. R-1200,
dated November 23, 2004.

3. Respondents’ participation in this Settlement Agreement
shall neither constitute nor be construed as an admission of
liability or an admission of the Findings of Fact or Conclusions
of Law contained in this Settlement Agreement. To effectuate
the mutual objectives of EPA and Respondents, Respondents agree
to comply with and be bound by the terms of this Settlement
Agreement. Respondents agree not to contest the authority or
jurisdiction of the Director of the Emergency and Remedial
Response Division or his delegate to issue this Settlement
Agreement, and further agree that they will not contest the
validity of this Settlement Agreement or its terms in any
proceeding to enforce the terms of this Settlement Agreement.

4. EPA has notified the State of New York (the “State”) of
this action pursuant to Section 106(a) of CERCLA, 42 U.S.C.
§ 9606 (a).

ITI. PARTIES BOUND

5. This Settlement Agreement applies to and is binding upon EPA -
and Respondents and their successors and assigns. Any change in
the ownership or corporate status of any Respondents, including,
but not limited to, any transfer of assets or real or personal
property, shall not alter the responsibilities of Respondents
under this Settlement Agreement.

6. Respondents are jointly and severally liable for carrying
out all activities required by this Settlement Agreement. In
the event of the insolvency or other failure of a Respondent to
implement the requirements of this Settlement Agreement, the
remaining Respondent shall complete all such requirements.

IIT. DEFINITIONS

7. Unless otherwise expressly provided herein, terms used in
this Settlement Agreement which are defined in CERCLA or in
regulations promulgated under CERCLA shall have the meaning
assigned to them in CERCLA or its implementing regulations.
Whenever terms listed below are used in this Settlement
Agreement or in an attachment to this Settlement Agreement, the
following definitions shall apply:
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a. “Day” means a calendar day unless otherwise expressly
stated. “Working Day” shall mean a day other than a Saturday,
Sunday, or Federal holiday. In computing any period of time
under this Settlement Agreement, where the last day would fall
on a Saturday, Sunday, or Federal holiday, the period shall run
until the close of business on the next working day.

b. “Effective Date” means the date specified in Paragraph 110.
c. “Party” or “Parties” means EPA and/or Respondents.
d. “Property” means 543 Smith Street, Kings County, Brooklyn,

NY, which is identified on the Kings County Tax Map as Block
483, Lot 20.

e. “Respondents” shall mean Benson Metal Corp. and 539 Smith
Street Realty Corp.

f. “Response Costs” means (a) all direct and indirect costs
paid by EPA from August 1, 2013 through the Effective Date of
this Settlement Agreement related to the Respondents’ propesed
Work?and this Settlement Agreement; (b) all direct and indirect
costs incurred by EPA in overseeing Respondents’ implementation
of the Work (defined below) until the date of EPA’s written
notification pursuant to Paragraph 107 of this Settlement
Agreement that the Work has been completed; (c) all direct and
indirect costs incurred by EPA in connection with obtaining
access for Respondents in accordance with Paragraph 63, below;
and (d) all other direct and indirect costs incurred by EPA in
connection with the implementation of this Settlement Agreement.

g. “Settlement Agreement” shall mean this Administrative
Settlement Agreement and Order on Consent, Index Number CERCLA-
02-2013-2023, and all appendices attached hereto. 1In the event
of conflict between this Settlement Agreement and any appendix,
this Settlement Agreement shall control.

h. “Site” shall mean the Gowanus Canal Superfund Site, an
approximately 100-foot wide, 1.8-mile-long canal located in the
Borough of Brooklyn, Kings County, New York, any areas that are
sources of contamination to the canal, and the Property.




i. “Waste” means (1) any “hazardous substance” under Section
101(14) of CERCLA, 42 U.S.C. § 9601(14); (2) any “pollutant or
contaminant” under Section 101(33) of CERCLA, 42 U.S.C. §
9601(33); (3) any “solid waste” under Section 1004 (27) of the
Resource Conservation and Recovery Act (“RCRA”), 42 U.S.C. §
6903(27); and (4) any mixture containing any of the constituents
noted in (1), (2), or (3) above.

7. “Work” means all work and other activities that Respondents
are required to perform pursuant to this Settlement Agreement.

IV. FINDINGS OF FACT AND CONCLUSIONS OF LAW

8. The Gowanus Canal is a brackish, tidal arm of the New York-
New Jersey Harbor Estuary, extending for approximately 1.8 miles
through Brooklyn, New York. The approximately 100-foot-wide
canal runs southwest from Butler Street to Gowanus Bay and Upper
New York Bay. The adjacent waterfront is primarily commercial
and industrial, currently including concrete plants, warehouses,
and parking lots. The canal also bordersseveral residential
neighborhoods.

9. The canal was constructed by bulkheading and dredging a
tidal creek and wetland. Following its completion in the late
1860s, the canal quickly became one of the nation’s busiest
industrial waterways, servicing heavy industries that included
manufactured gas plants (“MGPs”), coal yards, cement
manufacturers, tanneries, paint and ink factories, machine
shops, chemical plants and oil refineries. As a result of the
poor environmental practices typical of the era, large
quantities of wastes from many of these operations were
discharged directly into the canal. The canal served as an open
sewer when it was initially constructed. By the late 1870s,
sewers entering the canal carried a combination of household
waste, industrial effluent from the MGPs and other industries
and storm water runoff.

10. Historic and ongoing discharges to the canal have contained
hazardous substances such as polycyclic aromatic hydrocarbons

(YPAHs") (a semi-volatile organic compound), polychlorinated
biphenyls (“PCBs”), pesticides, metals and volatile organic
compounds (“VOCs”), causing the canal to become one of New

York’s most polluted waterways.




11. Much of the heavy industrial activity along the canal has
ceased, although many upland areas adjacent to the canal
remained zoned for industrial uses. Land uses along and near
certain portions of the canal are in the process of
transitioning from heavy industrial to light industrial,
commercial, and residential. The canal is currently used by
some for recreational purposes, such as boating, diving, and
catching fish for consumption. The canal, Gowanus Bay and Upper
New York Bay are subject to New York State fishing advisories.

12. At the reqguest of the New York State Department of
Environmental Conservation (“NYSDEC”), by publication in the
Federal Register on April 8, 2009, EPA proposed the Site for
inclusion on the National Priorities List (“NPL”) established
pursuant to Section 105 of CERCLA, 42 U.S.C. § 9605. On March
2, 2010, EPA formally listed the Site on the NPL.

13. EPA conducted field work for a remedial investigation
(“RI”) between 2009 and 2010 and issued a draft RI report in
January 2011. EPA’s RI included sampling of various media,
including canal sediment, surface water and groundwater and soil
at properties along the canal thought to be the possible sources
of ongoing contamination to the canal. The RI included human
health and ecological risk assessments which found that canal
sediments are affected by hazardous substances that are adsorbed
to sediment particles and by the upwelling and horizontal
transport of non-aqueous phase liquid, which contains PAHs. In
surface sediments (0 to 6 inch depth interval), PAHs, PCBs and
seven metals (barium, cadmium, copper, lead, mercury, nickel and
silver) were found to be contributing to unacceptable ecological
and human health risks. EPA issued a draft feasibility study
(“FS”) in December 2011 examining the potential methods of
addressing the risk to human health and the environment.

14. EPA issued a proposed plan for the cleanup of the canal in
December 2012. The comment period on the proposed plan ended on
April 27, 2013. A Record of Decision (“ROD”) is anticipated
during 2013. All of the active remedial options in the FS
report and set forth in the proposed plan include dredging of
contaminated accumulated sediments in the canal and capping of
contaminated native sediments. Temporary shoring of bulkheads
will be necessary at the majority of parcels along the canal to
prevent bulkhead collapse during dredging and capping
operations. The temporary shoring would involve driving sheet
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piling to depths greater than currently exist for the bulkheads
along the canal.

15. In 2004, the U.S. Army Corps of Engineers (“USACE”) issued
a cultural resources report developed as part of its ecosystem
restoration study pursuant to the Clean Water Act, which
determined that the bulkheads were eligible for listing on the
National Register of Historic Sites. Regarding historic
preservation of the bulkheads, EPA’s proposed plan indicates:

Should the bulkheads be subject to adverse effects as a result
of cleanup actions, a wide range of mitigating measures could
be implemented as part of the remedy. As noted above, the
appropriate measures would likely include additional
documentation of bulkhead characteristics and the
incorporation of archaeological and architectural
investigations. Where new bulkhead construction is required,
bulkhead configurations that are in keeping with the historic
character of the setting would be considered.

16. Due to the original timber crib bulkhead construction,
repair and upgrade options are limited. Typical repairs and
upgrades involve installation of new sheet piling along the
existing bulkhead face, resulting in incremental encroachment on
the canal. NYSDEC seeks to limit and mitigate such encroachment
when approving such repairs and upgrades along the canal. EPA’s
proposed plan contemplates creation of a wetlands mitigation
bank for off-setting such encroachment when it cannot be
accomplished at the parcel in question. Such a wetlands
mitigation bank could be achieved in the final remedy by means
of the excavation and restoration of the contaminated, filled-in
former 1°° Street Basin.

17. Respondent 539 Smith Street Realty Corp. currently owns the
Property, which was purchased in 1997. The Property has
previously been utilized as a coal yard, a brick yard, salt
storage, parking and open storage.

18. Respondent Benson Metal Corp. is the current operator of a
metal recycling operation at the Property. Benson Metal. Corp.’s
operations include regular use of the Property bulkhead for
material transfer to barges. The bulkhead at the Property was
in poor condition. In September 2012, Respondents submitted to
EPA a draft bulkhead repair design which would extend the
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bulkhead to the depths necessary for EPA’s potential dredging.
Respondents then performed geotechnical borings at the proposed
bulkhead installation location to confirm that the bulkhead
could be properly installed. The Bulkhead Design was approved
by EPA in December 2012, and is attached hereto as Appendix A.

19. Prior to the planned implementation of the bulkhead work, a
bulkhead collapse occurred at the Property sometime between
Sunday night, August 4, 2013 and Monday morning, August 5,
2013,involving the partial collapse of 120 feet of bulkhead into
the canal. The exact cause of the collapse has not yet been
determined. Following a NYSDEC August 6, 2013 inspection of the
situation, at EPA’s request, Respondents’ contractor submitted
to EPA a Bulkhead Collapse Report dated August 7, 2013
describing the steps needed to stabilize the bulkhead and remove
debris blocking the navigation channel. EPA inspected the
Property on August 7, 2013. EPA has determined that the
conditions of the Property require immediate stabilization and
repair to prevent further collapse. By letter dated August 8,
2013, EPA approved the Bulkhead Collapse Report. The Bulkhead
Collapse Report and EPA’s approval letter are attached as
Appendix B.

20. In the event that the dredging depths contained in the
proposed plan are incorporated into the ROD, EPA has determined
that the depth specified in Respondents’ bulkhead design would
be sufficient to eliminate the need for installation and removal
of temporary sheet piling at the Property, thereby reducing
future remedy implementation time and costs and reducing barge-
related business interruption impacts to Respondents.
Respondents’ proposed bulkhead repair work at the Property may
create contaminant re-suspension for which controls would be
needed. Respondents’ bulkhead repairs will result in an
estimated area of encroachment on the canal of 140 square feet.
If the selected remedy includes restoration of the 1°% Street
basin, mitigation of encroachment from the Work will occur at
the 1°° Street Basin.

21. The Work 1s a response action which will be conducted
entirely on-Site and is therefore subject to the permit
exemption in Section 121{e) (1) of CERCLA, 42 U.S.C. §
9621 (e) (1), and the provisions of National 0il and Hazardous
Substances Pollution Contingency Plan (“NCP”), 40 C.F.R. Part
300. EPA intends to coordinate with the appropriate regulatory
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authorities, which include the USACE, the NYSDEC, New York City
Department of Small Business Services and the New York State
Historic Preservation Office (“SHPO”) in order to ensure
substantive compliance with the applicable regulatory
requirements for such bulkhead work.

22. The PAHs, PCBs and metals in the sediments at the Site are
“hazardous substances” within the meaning of Section 101(14) of
CERCLA, 42 U.S.C. § 9601(14). Unless appropriately remediated
to eliminate pathways, exposure to the hazardous substances
present at the Site can potentially cause adverse effects to
human health and the environment.

23. The Site, which includes the Property, constitutes a
“facility” within the meaning of Section 101(9) of CERCLA, 42
U.S.C. § 9601(9).

24. Respondent 539 Smith Street Realty Corp. is a limited
liability corporation incorporated in the State of New York.
Respondent Benson Metal Corp. 1s a corporation incorporated in
the State of New York. Each Respondent is “person” within the
meaning of Section 101(21) of CERCLA, 42 U.3.C. § 9601(21).

25. The presence of hazardous substances in sediments at the
Site constitute a “release” or threat of “release” of a
hazardous substances into the environment, as the term “release”
is defined in Section 101(22) of CERCLA, 42 U.S.C. § 9601(22).

26. Respondents have been given the opportunity to discuss with
EPA the basis for issuance of this Settlement Agreement and its

terms.

V. DETERMINATIONS

27. The conditions present at the Site constitute a threat to
public health, welfare, or the environment based upon factors
set forth in Section 300.415(b) (2) of the NCP. These factors
include, but are not limited to, the following conditions:

a. Actual or potential exposure to nearby human
populations, animals or the food chain from hazardous
substances or pollutants or contaminants; and




b. the unavailability of other appropriate federal or
state response mechanisms to respond to the release.

28. EPA has determined that a removal action is necessary to
address the release or threat of release of hazardous
substances, pollutants or contaminants at the Site.

29. The actions required by this Settlement Agreement are
necessary to protect the public health or welfare or the
environment, are in the public interest, and, if carried out in
compliance with the terms of this Settlement Agreement, will be
considered to be consistent with the NCP.

30. Based upon the Findings of Fact and Conclusions of Law set
forth above, and the administrative record supporting this
removal action, EPA has determined that the actual or threatened
release of hazardous substances from the Site may present an
imminent and substantial endangerment to the public health,
welfare or the environment within the meaning of Section 106 (a)
of CERCLA, 42 U.S5.C. § 9606(a), and it is hereby agreed and
ordered that Respondents shall undertake a removal action at the
Site, as set forth in Section VI (Work To Be Performed), below.

VI. WORK TO BE PERFORMED

A. Designation Of Contractor and Designated
Project Coordinator

31. Respondents’ approved Project Coordinator is:

Kenneth Huber, pE!

Project Manager

Langan Engineering and Environmental
Services, Inc.

21 Penn Plaza

360 West 31st Street, 8th Floor

New York, NY 10001-2727

212.479.5415

khuber@llLangan.com

"NY License Pending, Langan is authorized to offer professional engineering services in NY.
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In the event that Respondents change their Project Coordinator,
Respondents shall submit the name, address, qualifications, and
telephone number of the Project Coordinator to the EPA Project
Coordinator specified in Paragraph 46, below. The Project
Coordinator shall be responsible on behalf of Respondents for
oversight of the implementation of this Settlement Agreement.
The Project Coordinator shall not be an attorney engaged in the
practice of law. He or she shall have the technical expertise
sufficient to adequately oversee all aspects of the Work
contemplated by this Settlement Agreement. Respondents shall
ensure that all Work requiring certification by a professional
engineer licensed in the State of New York shall be reviewed and
certified by such. The Project Coordinator shall be
knowledgeable at all times about all matters relating to the
Work being performed under this Settlement Agreement.

32. Selection of the Project Coordinator shall be subject to
approval by EPA in writing. If EPA disapproves a proposed
Project Coordinator, Respondents shall propose a different
person and notify EPA of that person’s name, address, telephone
number and qualifications within seven (7) days following EPA’s
disapproval. Respondents may change their Project Coordinator
provided that EPA has received written notice at least seven (7)
days prior to the desired change. All changes of the Project
Coordinator shall be subject to EPA approval.

33. EPA correspondence related to this Settlement Agreement
will be sent to the Project Coordinator on behalf of
Respondents. To the extent possible, the Project Coordinator
shall be present on-Site or readily available for EPA to contact
during all working days and be retained by Respondents at all
times until EPA issues a notice of completion of the Work in
accordance with Paragraph 107. Notice by EPA in writing to the
Project Coordinator shall be deemed notice to Respondents for
all matters relating to the Work under this Settlement Agreement
and shall be deemed effective upon receipt.

34. All activities required of Respondents under the terms of
this Settlement Agreement shall be performed only by well-
gualified persons possessing all necessary permits, licenses,
and other authorizations required by federal, state, and/or
local governments consistent with Section 121 of CERCLA, 42
U.S.C. § 9621, and all Work conducted pursuant to this
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35. Respondents shall retain at least one contractor to perform
the Work. Respondents shall notify EPA of the name and
qualifications of the proposed contractor within ten (10) days
of the effective date of this Settlement Agreement. If said
contractor is a prime or supervising contractor, Respondents
shall notify EPA of the name and qualifications of other
contractor (s) or subcontractor(s) proposed to perform Work under
this Settlement Agreement at least ten (10) days prior to
commencement of such Work.

36. EPA retains the right to disapprove of any, or all, of the
contractor(s) and/or subcontractor(s) proposed by Respondents to
conduct the Work. TIf EPA disapproves in writing of any of
Respondents’ proposed contractor(s) and/or subcontractor(s) to
conduct the Work, Respondents shall propose a different
contractor(s) and/or subcontractor(s) within seven (7) days of
receipt of EPA's disapproval.

37. Respondents shall provide a copy of this Settlement
Agreement to each contractor and subcontractor retained to
perform the Work required by this Settlement Agreement.
Respondents shall include in all contracts or subcontracts
entered into for Work required under this Settlement Agreement
provisions stating that such contractors or subcontractors,
including their agents and employees, shall perform activities
required by such contracts or subcontracts in compliance with
this Settlement Agreement and all applicable laws and
regulations. Respondents shall be responsible for ensuring that
their contractors and subcontractors perform the Work
contemplated herein in accordance with this Settlement
Agreement.

B. Description of Work

38. Respondents shall perform, at a minimum, all actions
necessary to implement the Work set forth in this paragraph.

Respondents shall immediately commence removal of the collapsed
bulkhead debris and stabilization of the Property in accordance
with the EPA-approved August 8, 2013 Bulkhead Collapse Report.

Respondents shall take all steps necessary to begin construction
of the replacement bulkhead as soon as possible and complete the
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Work within four (4) months. The actions to be implemented
include, but may not be limited to, the following:

a. Installation of a new bulkhead pursuant to the
bulkhead design, attached hereto, which shall comply with
the relevant substantive permit requirements for the USACE,
NYSDEC, SHPO and the New York City Department of Small
Business Services;

b. Appropriate measures for controlling sediment re-
suspension during bulkhead installation;

c. Documentation of the existing historic bulkhead
pursuant to an EPA-approved cultural resources work plan;

d. Such other investigations, studies, and response
actions as Respondents may propose and EPA may approve in
accordance with this Settlement Agreement.

39. Within thirty (30) days of the Effective Date of this
Settlement Agreement, Respondents shall submit to EPA for review
and approval a detailed Bulkhead Work Plan (“BWP”) for the Work
set forth in Paragraph 38 in accordance with this Settlement
Agreement, CERCLA, the NCP, EPA’s relevant guidance documents
and other applicable federal and state laws and regulations.

40. The BWP shall include a Health and Safety Plan, which shall
ensure the protection of the public health and safety during
performance of on-Site Work under this Settlement Agreement.
This plan shall be prepared in accordance with the “EPA Standard
Operating Safety Guide” (PUB 9285.1-03, PB 92-963414, June
1992). 1In addition, the plan shall comply with all currently
applicable Occupational Safety and Health Administration
(WOSHA”) regulations found at 29 C.F.R. Part 1910. The plan
shall also include contingency planning. Respondents shall
incorporate all changes to the plan required by EPA and shall
implement the plan during the duration of the removal action.
The Health and Safety Plan, as appropriate, shall address the
following:

a. Delineation of the work zones;

b. Personnel monitoring reguirements, paying particular
attention to monitoring specific job functions in
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compliance with OSHA requirements;

C. Personal protective equipment requirements and upgrade
thresholds based on real-time air monitoring;

d. Demonstration that all personnel, including
subcontractor personnel, have current certifications
as per applicable OSHA regulations; and

e. Decontamination procedures for personnel and equipment
exiting any hot zone.

If the performance of any subsequent phase of the work required
by this Settlement Agreement requires alteration of the Health
and Safety Plan, Respondents shall submit to EPA for review and
approval proposed amendments to the Health and Safety Plan.

41. EPA either will approve the BWP, or will require
modifications thereto pursuant to Section VII (Plans and Reports
Requiring EPA Approval), below. Upon its approval by EPA, the
BWP shall be deemed to be incorporated into and an enforceable
part of this Settlement Agreement.

42. Within five (5) days after EPA’s approval of the BWP,
Respondents shall commence the Work described in the EPA-
approved BWP. Respondents shall fully implement the EPA-
approved BWP in accordance with the terms and schedule therein
and in accordance with this Settlement Agreement.

43. Upon request by EPA, Respondents shall allow EPA or its
authorized representatives to take split and/or duplicate
samples of any samples collected by Respondents while performing
Work under this Settlement Agreement. Respondents shall notify
EPA not less than seven (7) days in advance of any sample
collection activity.

44, At the time of completion of all field activities required
by this Settlement Agreement, demobilization shall include
sampling if deemed necessary by EPA, and proper disposal or
decontamination of protective clothing, remaining laboratory
samples taken pursuant to this Settlement Agreement, and any
equipment or structures constructed to facilitate the cleanup.
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45. Respondents shall conduct the Work required hereunder in
accordance with CERCLA and the NCP, and in addition to guidance
documents referenced above, the following guidance documents:
EPA Region 2’s “Clean and Green Policy” which may be found at
http://epa.gov/region2/superfund/greenremediation/policy.html,
and Guide to Management of Investigation-Derived Wastes (OSWER
Publication 9345.3-03FS, January 1992), as they may be amended
or modified by EPA.

C. EPA Project Coordinator, Other Personnel, and
Modifications to EPA-Approved BWP

46. The current EPA Project Coordinator for the Work is:

Christos Tsiamis

Remedial Project Manager

New York Remediation Branch

Emergency and Remedial Response Division

U.S. Environmental Protection Agency, Region 2
290 Broadway, 20th Floor

New York, NY 10007-1866

(212) ©37-4257

tsiamis.christos@epa.gov

EPA will notify Respondents’ Project Coordinator if EPA
designates a different Project Coordinator for the Work.

47. The EPA Project Coordinator or his authorized
representative will conduct oversight of the implementation of
the Work. The EPA Project Coordinator shall have the authority
vested in an OSC by the NCP, including the authority to halt,
conduct, or direct any Work required by this Settlement
Agreement, or to direct any other response action undertaken by
EPA or Respondents at the Property consistent with this
Settlement Agreement. Absence of the EPA Project Coordinator
from the Property shall not be cause for stoppage of Work unless
specifically directed by the EPA Project Coordinator.

48. As appropriate during the course of implementation of the
actions required of Respondents pursuant to this Settlement
Agreement, Respondents or their consultants or contractors,
acting through the Project Coordinator, may confer with EPA
concerning the required actions. Based upon new circumstances
or new information not in the possession of EPA on the effective
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date of this Settlement Agreement, the Project Coordinator may
request, in writing, EPA approval of modification(s) to the EPA-
approved BWP. Only modifications approved by EPA in writing
shall be deemed effective. Upon approval by EPA, such
modifications shall ke deemed incorporated into this Settlement
Agreement and shall be implemented by Respondents.

VII. PLANS AND REPORTS REQUIRING EPA APPROVAL

49. If EPA disapproves or otherwise requires any modifications
to any plan, report or other item required to be submitted to
EPA for approval pursuant to this Settlement Agreement,
Respondents shall have fourteen (14) days from the receipt of
notice of such disapproval or the required modifications to
correct any deficiencies and resubmit the plan, report, or other
written document to EPA for approval, unless a shorter or longer
period is specified in the notice. Any notice of disapproval
will include an explanation of why the plan, report, or other
item is being disapproved. Respondents shall address each of
the comments and resubmit the plan, report, or other item with
the required changes within the time stated above. At such time
as EPA determines that the plan, report, or other item is
acceptable, EPA will transmit to Respondents a written statement
to that effect.

50. If any plan, report, or other item required to be submitted
to EPA for approval pursuant to this Settlement Agreement is -
disapproved by EPA, even after being resubmitted following
Respondents’ receipt of EPA’s comments on the initial submittal,
Respondents shall be deemed to be out of compliance with this
Settlement Agreement. If any resubmitted plan, report, or other
item, or portion thereof, is disapproved by EPA, EPA may again
direct Respondents to make the necessary modifications thereto,
and/or EPA may amend or develop the item(s) and recover the
costs of doing so from Respondents. Respondents shall implement
any such item(s) as amended or developed by EPA.

51. EPA shall be the final arbiter in any dispute regarding the
sufficiency or acceptability of all documents submitted and all
Work performed pursuant to this Settlement Agreement.

52. All plans, reports and other submittals required to be
submitted to EPA pursuant to this Settlement Agreement, upon
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approval by EPA, shall be deemed to be incorporated into and an
enforceable part of this Settlement Agreement.

VIII. REPORTING AND NOTICE TO EPA

53. Respondents shall provide, via email to EPA’s Project
Coordinator, at least one (1) week advance notice of all field
activities, and weekly progress reports, or such other frequency
as approved by EPA’s Project Coordinator, while Respondents are
conducting field activities.

54. Respondents shall provide EPA with at least one (1) week
advance notice of any change in the schedule.

55. The Final Report referred to in Paragraph 57, below, and
other documents submitted by Respondents to EPA which purport to
document Respondents’ compliance with the terms of this
Settlement Agreement shall be signed by a responsible official
of Respondents or by the Project Coordinator designated pursuant
to Paragraph 31. For purposes of this paragraph, a responsible
official is an official who is in charge of a principal business
function. ‘

56. The BWP, the Final Report, and other documents required to
be submitted to EPA under this Settlement Agreement shall be
sent to the following addressees:

3 copies: Remedial Project Manager - Gowanus Canal Site
(1 bound, Emergency and Remedial Response Division
1 unbound, U.S. Environmental Protection Agency, Region 2

1 electronic) 290 Broadway, 20" Floor
New York, New York 10007-1866

1 copy: Chief, New York/Caribbean Superfund Branch
(electronic) Office of Regional Counsel
United States Environmental Protection Agency,
Region 2

290 Broadway, 17 Floor
New York, New York 10007-186¢6

Attn: Gowanus Canal Superfund Site Attorney
3 copies: Director, Division of Environmental Remediation
(2 unbound, N.Y.S. Department of Environmental Conservation

1 electronic) 625 Broadway, 12" Floor
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2 copies:

Albany, New York 12233-7011
Attn: Gowanus Canal Superfund Site

Regional Attorney, Region 2

(1 unbound, N.Y.S. Department of Environmental Conservation
1 electronic) Hunters Point Plaza

47-40 21°° Street
Long Island City, New York 11101
Attn: Gowanus Canal Superfund Site

57. Within thirty (30) days after completion of the Work
required by the BWP, Respondents shall submit for EPA review and
approval a Final Report summarizing the actions taken to comply
with this Settlement Agreement. The Final Report shall include,
as applicable:

a.

h.

A synopsis of all Work performed under this Settlement
Agreement;

A detailed description of all EPA-approved
modifications to the BWP that occurred during
Respondents’ performance of the Work required under
this Settlement Agreement;

A listing of gquantities and types of materials removed
from the Property or handled at the Property;

A discussion of removal and disposal options
considered for those materials;

A listing of the ultimate destination of those
materials;

A presentation of the analytical results of all
sampling and analyses performéd, including data and
chain of custody records;

Accompanying appendices containing all relevant
documentation generated during the Work (e.g.,
manifests, bills of lading, invoices, bills,
contracts, certificates of destruction and permits;

An accounting of expenses incurred by Respondents in
performing the Work; and

g o
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i. The following certification signed by a person who
supervised or directed the preparation of the Final
Report:

“I certify that the information contained in and
accompanying this document is true, accurate,
and complete.”

58. EPA either will approve the Final Report or will require
modifications thereto pursuant to Paragraphs 49-52, above.

IX. OVERSIGHT

59. During the implementation of the requirements of this
Settlement Agreement, Respondents and their contractor(s) and
subcontractors shall be available for such conferences with EPA
and inspections by EPA or its authorized representatives as EPA
may determine are necessary to adeguately oversee the Work being
carried out or to be carried out by Respondents, including
inspections at the Property.

60. Respondents and their employees, agents, contractor(s) and
consultant (s) shall cooperate with EPA in its efforts to oversee

Respondents’ implementation of this Settlement Agreement.

X. COMMUNITY RELATIONS

61. Respondents shall cooperate with EPA in providing
information relating to the Work required hereunder to the
public. As requested by EPA, Respondents shall participate in
the preparation of all appropriate information disseminated to
the public; participate in public meetings that may be held or
sponsored by EPA to explain activities at or concerning the
Property; and provide a suitable location for public meetings,
as needed.

XI. ACCESS TO PROPERTY AND INFORMATION

62. EPA, NYSDEC, and their designated representatives,
including, but not limited to, employees, agents, contractor(s),
and consultant (s) thereof, shall be permitted to observe the
Work carried out pursuant to this Settlement Agreement.
Respondents shall at all times permit EPA, NYSDEC, and their
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designated representatives full access to and freedom of
movement at the Property and any other premises where Work under
this Settlement Agreement is to be performed for purposes of
inspecting or observing Respondents’ progress in implementing
the requirements of this Settlement Agreement, verifying the
information submitted to EPA by Respondents, conducting
investigations relating to contamination at the Site, or for any
other purpose EPA determines to be related to EPA oversight of
the implementation of this Settlement Agreement.

63. In the event that action under this Settlement Agreement is
to be performed in areas owned by or in possession of someone
other than Respondents, Respondents shall use their best efforts
to obtain access agreements from the present owners within
twenty (20) days of the Effective Date of this Settlement
Agreement for purposes of implementing the requirements of this
Settlement Agreement. Such agreements shall provide access not
only for Respondents, but also for EPA and its designated
representatives or agents, as well as NYSDEC and its designated
representatives or agents. Such agreements shall specify that
Respondents are not EPA’s representative with respect to
liability associated with Site activities. If such access
agreements are not obtained by Respondents within the time
period specified herein, Respondents shall immediately notify
EPA of their failure to obtain access and shall include in that
notification a summary of the steps Respondents have taken to
attempt to obtain access. Subject to the United States’ non-
reviewable discretion, EPA may use its legal authorities to
obtain access for Respondents, may perform those response
actions with EPA contractors at the property in gquestion, or may
terminate the Settlement Agreement if Respondents cannot obtain
access agreements. If EPA performs those tasks or activities
with EPA contractors and does not terminate the Settlement
Agreement, Respondents shall perform all other activities not
requiring access to that property. Respondents shall integrate
the results of any such tasks undertaken by EPA into their
reports and deliverables.

64. Upon request, Respondents shall provide EPA with access to
all records and documentation related to the conditions at the

Site, hazardous substances found at or released from the Site,

and the actions conducted pursuant to this Settlement Agreement
except for those items, if any, subject to the attorney-client

or attorney work product privileges. ©Nothing herein shall
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preclude Respondents from asserting a business confidentiality
claim pursuant to 40 C.F.R. Part 2, Subpart B. All data,
information, and records created, maintained, or received by
Respondents or their contractor(s) or consultant (s) in
connection with implementation of the Work under this Settlement
Agreement, including, but not limited to, contractual documents,
invoices, receipts, work orders, and disposal records shall,
without delay, be made available to EPA upon request, subject to
the same privileges specified above in this paragraph. EPA
shall be permitted to copy all such documents. Respondents
shall submit to EPA upon receipt the results of all sampling or
tests and all other technical data generated by Respondents or
their contractor(s), or on Respondents’ behalf, in connection
with the implementation of this Settlement Agreement.

65. Notwithstanding any other provision of this Settlement
Agreement, EPA hereby retains all of its information gathering,
access, and inspection authority under CERCLA, RCRA, and any
other applicable statutes or regulations.

XII. RECORD RETENTION, DOCUMENTATION, AVAILABILITY
OF INFORMATION

66. Respondents shall preserve all documents and information
relating to Work performed under this Settlement Agreement, or
relating to Waste materials found on or released from the Site,
for six (6) years after completion of the Work required by this
Settlement Agreement. At the end of the six (6) year period,
Respondents shall notify EPA at least thirty (30) days before
any such document or information is destroyed that such
documents and information are available for inspection. Upon
request, Respondents shall provide EPA with the originals or
copies of such documents and information.

67. All documents submitted by Respondents to EPA in the course
of implementing this Settlement Agreement shall be available to
the public unless identified as confidential by Respondents
‘pursuant to 40 C.F.R. Part 2, Subpart B, and determined by EPA
to merit treatment as confidential business information in
accordance with applicable law. In addition, EPA may release
all such documents to NYSDEC, and NYSDEC may make those
documents available to the public unless Respondents conform
with applicable New York law and regulations regarding
confidentiality. Respondents shall not assert a claim of
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confidentiality regarding any monitoring or hydrogeclogic data,
any information specified under Section 104 (e) (7) (F) of CERCLA,
or any other chemical, scientific, or engineering data relating
to the Work performed hereunder.

XIII. OFF-SITE SHIPMENTS

68. All hazardous substances and pollutants or contaminants
removed from the Property pursuant to this Settlement Agreement
for off-Site treatment, storage, or disposal shall be treated,
stored, or disposed of in compliance with (a) Section 121(d) (3)
of CERCLA, 42 U.S.C. § 9621(d) (3), (b) Section 300.440 of the
NCP, (c) the Clean Air Act, 42 U.S.C. § 7401, et seq.,

(d) RCRA, (e) the Toxic Substances Control Act, 15 U.S.C. §
2601, et seqg., and (f) all other applicable federal and state
requirements.

69. If hazardous substances from the Site are to be shipped
outside of New York State, Respondents shall provide prior
notification of such Waste shipments in accordance with the EPA
Memorandum entitled “Notification of Out-of-State Shipments of
Superfund Site Wastes” (OSWER Directive 9330.2-07, September 14,
1989). At least five (5) Working Days prior to such Waste
shipments, Respondents shall notify the environmental agency of
the accepting state of the following: (a) the name and location
of the facility to which the Wastes are to be shipped; (b) the
type and guantity of Waste to be shipped; (c) the expected
schedule for the Waste shipments; (d) the method of
transportation and name of transporter; and (e) the treatment
and/or disposal method of the Waste streams.

XIV. COMPLIANCE WITH OTHER LAWS

70. All actions required pursuant to this Settlement Agreement
shall be performed in accordance with all applicable Federal and
State laws and regulations except as provided in CERCLA

§ 121(e) (1), 42 U.S.C. § 9621(e) (1), and 40 C.F.R. § 300.415(3).
In accordance with 40 C.F.R. § 300.415(3), all on-Site actions
required pursuant to this Settlement Agreement shall, to the
extent practicable, as determined by EPA, considering the
exigencies of the situation, attain applicable or relevant and
appropriate requirements (“ARARs”) under Federal environmental
or State environmental or facility siting laws. (See “Superfund
Removal Procedures: Guidance on the Consideration of ARARs
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During Removal Actions,” OSWER Directive No. 9360.3-02, August
1991).

71. As provided in Section 121 (e) (1) of CERCLA, 42 U.S.C.

§ 9621 (e) (1), and the NCP, no permit shall be required for any
portion of the Work required hereunder that is conducted
entirely on-Site. Where any portion of the Work requires a
federal or state permit or approval, Respondents shall submit
timely applications and shall take all other actions necessary
to obtain and to comply with all such permits or approvals.
This Settlement Agreement is not, nor shall it be construed to
be, a permit issued pursuant to any federal or state statute or
regulation. '

XV. EMERGENCY RESPONSE AND NOTIFICATION OF RELEASES

72. Upon the occurrence of any event during performance of the
Work required hereunder which, pursuant to Section 103 of
CERCLA, 42 U.S.C. § 9603, requires reporting to the National
Response Center, telephone number (800) 424-8802, Respondents
shall immediately orally notify the Chief of the Response and
Prevention Branch of the Emergency and Remedial Response
Division of EPA, Region 2, at (732) 321-6656 of the incident or
Site conditions. Respondents shall also submit a written report
to EPA within seven (7) days after the onset of such an event,
setting forth the events that occurred and the measures taken or
to be taken, if any, to mitigate any release or endangerment
caused or threatened by the release and to prevent the
reoccurrence of such a release. The reporting requirements of
this paragraph are in addition to, not in lieu of, reporting
under CERCLA Section 103, 42 U.S.C. § 9603, and Section 304 of
the Emergency Planning and Community Right-To-Know Act of 1986,
42 U.S.C. § 11004.

73. In the event of any action or occurrence during
Respondents' performance of the requirements of this Settlement
Agreement which causes or threatens to cause a release of a
hazardous substance or which may present an immediate threat to
public health or welfare or the environment, Respondents shall
immediately take all appropriate acticn to prevent, abate, or
minimize the threat and shall immediately notify EPA as provided
in the preceding paragraph. Respondents shall take such action
in accordance with applicable provisions of this Settlement
Agreement including, but not limited to, the Health and Safety
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Plan. In the event that EPA determines that: (a) the activities
performed pursuant to this Settlement Agreement; (b) significant
changes in conditions at the Site; or (c) emergency
circumstances occurring at the Property pose a threat to human
health or the environment, EPA may direct Respondents to stop
further implementation of any actions pursuant to this
Settlement Agreement or to take other and further actions
reasonably necessary to abate the threat.

74. Nothing in the preceding paragraph shall be deemed to limit
any authority of the United States to take, direct, or order all
appropriate action to protect human health and the environment
or to prevent, abate, or minimize an actual or threatened
release of hazardous substances on, at, or from the Site.

XVI. REIMBURSEMENT OF COSTS

75. Respondents hereby agree to reimburse EPA for all Response
Costs. EPA will periodically send billings to Respondents for
Response Costs. The billings will be accompanied by a printout
of cost data in EPA's financial management system. Respondents
shall remit payment to EPA via electronic funds transfer (“EFT”)
within thirty (30) days of receipt of each such billing.

76. To effect payment via EFT, Respondents shall instruct their
bank to remit payment in the required amount via EFT using the
following information, or such other updated EFT information
that EPA may subsequently provide to Respondents:

Amount of payment
Bank: Federal Reserve Bank of New York
Account code for Federal Reserve Bank account receiving the
payment: 68010727
Federal Reserve Bank ABA Routing Number: 021030004
SWIFT Address: FRNYUS33
33 Liberty Street
New York, NY 10045
Field Tag 4200 of the Fedwire message should read:
D 68010727 Environmental Protection Agency
Name of remitter:
Settlement Agreement Index number: CERCLA-02-2013-2023
Site/spill identifier: 02-ZP
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At the time of payment, Respondents shall send notice via
regular mail that such payment has been made to:

U.S. Environmental Protection Agency
Cincinnati Finance Office

26 Martin Luther King Drive
Cincinnati, OH 45268

and via email to the following:

acctsreceivable.cinwdlepa.gov

tsiamis.christos@epa.gov

carr.brian@epa.gov

Such notices shall reference the date of the EFT, the payment
amount, the name of the Site, the Settlement Agreement index
number, and Respondents’ names and addresses.

The total amount to be paid by Respondents pursuant to this
paragraph shall be deposited into the Gowanus Canal Superfund
Site Special Account within the EPA Hazardous Substance
Superfund to be retained and used to conduct or finance response
actions at or in connection with the Site, or to be transferred
by EPA to the EPA Hazardous Substance Superfund.

77. Respondents shall pay interest on any amounts overdue under
Paragraph 75 above. Such interest shall begin to accrue on the
first day that payment is overdue. Interest shall accrue at the

rate of interest on investments of the Hazardous Substances
Superfund, in accordance with Section 107 (a) of CERCLA, 42
U.S.C. § 9607 (a).

XVII. FORCE MAJEURE

78. “Force majeure,” for purposes of this Settlement Agreement,
is defined as any event arising from causes beyond the control
of Respondents and of any entity controlling, controlled by, or
under common control with Respondents, including their
contractors and subcontractors, that delays the timely
performance of any obligation under this Settlement Agreement
notwithstanding Respondents’ best efforts to avoid the delay.
The requirement that Respondents exercise “best efforts to avoid
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the delay” includes using best efforts to anticipate any
potential force majeure event and best efforts to address the
effects of any potential force majeure event: (a) as it is
occurring; and (b) following the potential force majeure event,
such that the delay is minimized to the greatest extent
practicable. Examples of events that are not force majeure
events include, but are not limited to, increased costs or
expenses of any Work to be performed under this Settlement
Agreement or the financial difficulty of Respondents to perform
such Work.

79. If any event occurs or has occurred that may delay the
performance of any obligation under this Settlement Agreement,
whether or not caused by a force majeure event, Respondents
shall notify by telephone the EPA Project Coordinator or, in his
absence, the Chief of the Central New York Remediation Section
of the Emergency and Remedial Response Division of EPA Region II
at 212-637-4288 within forty-eight (48) hours of when
Respondents knew or should have known that the event might cause
a delay. 1In addition, Respondents shall notify EPA in writing
within seven (7) calendar days after the date when Respondents
first become aware or should have become aware of the
circumstances that may delay or prevent performance. Such
written notice shall be accompanied by all available and
pertinent documentation, including third-party correspondence,
and shall contain the following: (a) a description of the
circumstances, and Respondents’ rationale for interpreting such
circumstances as being beyond their control (should that be
Respondents’ claim); (b) the actions (including pertinent dates)
that Respondents have taken and/or plan to take to minimize any
delay; and (c¢) the date by which or the time period within which
Respondents propose to complete the delayed activities. Such
notification shall not relieve Respondents of any of their
obligations under this Settlement Agreement. Respondents’
failure to timely and properly notify EPA as required by this
paragraph shall constitute a waiver of Respondents’ right to
claim an event of force majeure. The burden of proving that an
event constituting a force majeure has occurred shall rest with
Respondents.

80. If EPA determines that a delay in performance of a
requirement under this Settlement Agreement is or was
attributable to a force majeure, the time period for performance
of that requirement shall be extended as deemed necessary by
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EPA. Such an extension shall not alter Respondents’ obligation
to perform or complete other tasks required by the Settlement
Agreement that are not directly affected by the force majeure.
Respondents shall use their best efforts to avoid or minimize
any delay or prevention of performance of their obligations
under this Settlement Agreement.

XVIII. STIPULATED AND STATUTORY PENALTIES

81. If Respondents fail to comply with any of the requirements
or time limits set forth in or established pursuant to this
Settlement Agreement, and such failure is not excused under the
terms of Paragraphs 78 through 80 above (Force Majeure),
Respondents shall, upon demand by EPA, pay a stipulated penalty
to EPA in the amount indicated below:

a. For all requirements of this Settlement Agreement, other
than the timely provision of progress reports required by
Paragraph 53, stipulated penalties shall accrue in the
amount of $750 per day, per violation, for the first
seven days of noncompliance, $1,000 per day, per
violation, for the 8th through 15th day of noncompliance,
$1,500 per day, per violation, for the léth through 25th
day of noncompliance, and $3,000 per day, per violation,
for the 26th day of noncompliance and beyond.

b. For the progress reports required by Paragraph 53,
stipulated penalties shall accrue in the amount of $250
per day, per violation, for the first seven days of
noncompliance, $500 per day, per violation, for the 8th
through 15th day of noncompliance, $1,000 per day, per
violation, for the 16th through 25th day of
noncompliance, and $2,000 per day, per violation, for the
26th day of noncompliance and beyond.

82. Any such penalty shall accrue as of the first day after the
applicable deadline has passed and shall continue to accrue
until the noncompliance is corrected or EPA notifies Respondents
that it has determined that it will perform the tasks for which
there is non-compliance. Such penalty shall be due and payable
thirty (30) days following receipt of a written demand from EPA.
Payment of any such penalty to EPA shall be made via EFT in
accordance with the payment procedures in Paragraph 76 above,
and note that payment is for a penalty. Respondents shall pay
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interest on any amounts overdue under this paragraph. Such
interest shall begin to accrue on the first day that the
respective payment 1s overdue. Interest shall accrue at the
rate of interest on investments of the Hazardous Substances
Superfund, in accordance with Section 107 (a) of CERCLA, 42
U.5.C. § 9607 (a).

83. Even if violations are simultaneous, separate penalties
shall accrue for separate violations of this Settlement
Agreement. Penalties accrue and are assessed per violation per
day. Penalties shall accrue regardless of whether EPA has
notified Respondents of a violation or act of noncompliance.

The payment of penalties shall not alter in any way Respondents’
obligation to complete the performance of the Work required
under this Settlement Agreement.

84. Notwithstanding any other provision of this Settlement
Agreement, failure of Respondents to comply with any provision
of this Settlement Agreement may subject Respondents to civil
penalties of up to thirty-seven thousand five hundred dollars
($37,500) per violation per day, as provided in Sections 109 and
122 (1) of CERCLA, 42 U.S.C. §§ 9609 and 9622(1), and the Debt
ColIection and Improvement Act of 1996 (see Civil Monetary
Penalty Inflation Adjustment Rule, 74 Fed. Reg. 626 (January 7,
2009)), unless such failure to comply is excused by EPA under
the terms of Paragraphs 78 through 80 above. Respondents may
also be subject to punitive damages in an amount at least equal
to but not more than three times the amount of any costs
incurred by the United States as a result of such failure to
comply with this Settlement Agreement, as provided in Section
107 (c) (3) of CERCLA, 42 U.S.C. § 9607(c) (3). Should Respondents
violate this Settlement Agreement or any portion thereof, EPA
may carry out the required actions unilaterally, pursuant to
Section 104 of CERCLA, 42 U.S.C. § 9604, and/or may seek
judicial enforcement of this Settlement Agreement pursuant to
Section 106 and 122 of CERCLA, 42 U.S.C. §§ 9606 and 9622.

XIX. OTHER CLAIMS

85. By issuance of this Settlement Agreement, the United States
and EPA assume no liability for injuries or damages to persons
or property resulting from any acts or omissions of Respondents
or Respondents’ employees, agents, contractors, or consultants
in carrying cut any action or activity pursuant to this
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Settlement Agreement. The United States or EPA shall not be
held out as or deemed a party to any contract entered into by
Respondents or their directors, officers, employees, agents,
successors, representatives, assigns, contractors, or
consultants in carrying out actions pursuant to this Settlement
Agreement.

86. Except as expressly provided in Paragraph 99 (waiver against
“de micromis” parties) and Section XXIII (Covenant Not to Sue by
EPA), below, nothing in this Settlement Agreement constitutes a
satisfaction of or release from any claim or cause of action
against Respondents or any person not a party to this Settlement
Agreement, for any liability such person may have under CERCLA,
other statutes, or common law, including but not limited to any
claims of the United States for costs, damages and interest
under Sections 106 and 107 of CERCLA, 42 U.S.C. §§ 9606 and
9607.

87. No action or decision by EPA pursuant to this Settlement
Agreement shall give rise to any right to judicial review,
except as set forth in Section 113(h) of CERCLA, 42 U.S.C. §
9613 (h) .

XX. INDEMNIFICATION

88. Respondents agree to indemnify, save, and hold harmless the
United States, its agencies, departments, officials, agents,
contractors, subcontractors, employees, and representatives from
any and all claims or causes of action arising from or on
account of acts or omissions of Respondents, their employees,
officers, directors, agents, servants, receivers, trustees,
successors, assigns, or any other persons acting on behalf of
Respondents or under their control, as a result of the
fulfillment or attempted fulfillment of the terms and conditions
of this Settlement Agreement by Respondents.

89. Respondents waive all claims against the United States for
damages or reimbursement or for set-off of any payments made or
to be made to the United States, arising from or on account of
any contract, agreement, or arrangement between Respondents and
any person for performance of Work on or relating to the Site,
including, but not limited to, claims on account of construction
delays. In addition, Respondents shall indemnify and hold
harmless the United States with respect to any and all claims
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for damages or reimbursement arising from or on account of any
contract, agreement, or arrangement between Respondents and any
person for performance of Work on or relating to the Site,
including but not limited to, claims on account of construction
delays.

90. Further, Respondents agree to pay the United States all
costs it incurs including, but not limited to, attorneys fees
and other expenses of litigation and settlement arising from, or
on account of, claims made against the United States based on
acts or omissions of Respondents, their officers, directors,
employees, agents, contractors, subcontractors, and any persons
acting on their behalf or under their control, in carrying out
activities pursuant to this Settlement Agreement.

XXI. INSURANCE

91. At least seven (7) days prior to commencing any Work at the
Site, Respondents shall submit to EPA a certification that
Respondents or their contractors and subcontractors have
adequate insurance coverage or have indemnification for
liabilities for injuries or damages to persons or property which
may result from the activities to be conducted by or on behalf
of Respondents pursuant to this Settlement Agreement.
Respondents shall ensure that such insurance or indemnification
is maintained for the duration of the Work required by this
Settlement Agreement.

XXIT. FINANCIAL ASSURANCE

92. Respondents shall demonstrate their ability to complete the
Work required by this Settlement Agreement and to pay all claims
that arise from the performance of the Work by obtaining and
presenting to EPA within twenty (20) days of the effective date
of this Settlement Agreement one of the following: (1) a
performance bond; (2) a letter of credit; (3) a guarantee by a
third party; or (4) internal financial information to allow EPA
to determine that Respondents have sufficient assets available
to perform the Work. Respondents shall demonstrate financial
assurance in an amount no less than the estimated cost of the
Work to be performed by Respondents under this Settlement
Agreement. If EPA determines that the financial assurances
submitted by Respondents pursuant to this paragraph are
inadequate, Respondents shall, within fifteen (15) days after
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receipt of notice of EPA's determination, obtain and present to
EPA for approval additional financial assurances meeting the
requirements of this paragraph.

XXIII. COVENANT NOT TO SUE BY EPA

93. In consideration of the actions that will be performed and
the payments that will be made by Respondents under the terms of
this Settlement Agreement, and except as otherwise specifically
provided in this Settlement Agreement, EPA covenants not to sue
or to take administrative action against Respondents pursuant to
Sections 106 and 107 (a) of CERCLA, 42 U.S.C. §§ 9606 and

9607 (a), for performance of the Work and for recovery of
Response Costs. This covenant not to sue shall take effect upon
the Effective Date of this Settlement Agreement and is
conditioned upon the complete and satisfactory performance by
Respondents of all obligations under this Settlement Agreement,
including, but not limited to, payment of Response Costs
pursuant to Section XVI (Reimbursement of Costs), above. This
covenant not to sue extends only to Respondents and does not
extend to any other person.

XXIV. RESERVATION OF RIGHTS BY EPA

94. Except as specifically provided in this Settlement
Agreement, nothing herein shall limit the power and authority of
EPA or the United States to take, direct, or order all actions
necessary to protect public health, welfare, or the environment
or to prevent, abate, or minimize an actual or threatened
release of hazardous substances, pollutants or contaminants, or
hazardous or solid waste on, at, or from the Property or the
Site. Further, nothing herein shall prevent EPA from seeking
legal or equitable relief to enforce the terms of this
Settlement Agreement, from taking other legal or equitable
action as it deems appropriate and necessary, or from requiring
Respondents in the future to perform additional activities
pursuant to CERCLA or any other applicable law.

95. The covenant not to sue set forth in Section XXIII
(Covenant Not to Sue by EPA), above, does not pertain to any
matters other than those expressly identified therein. EPA
reserves, and this Settlement Agreement is without prejudice to,
all rights against Respondents with respect to all other
matters, including, but not limited to:
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a. Claims based on a failure by Respondents to meet a
requirement of this Settlement Agreement;

b. Liability for costs not included within the definition
of Response Costs;

c. Liability for performance of response action other than
the Work;

d. Criminal liability;

e. Liability for damages for injury to, destruction of, or
loss of natural resources, and for the costs of any natural
resource damage assessments;

f. Liability arising from the past, present, or future
disposal, release or threat of release of Waste outside of the
Property; and

g. Liability for costs incurred or to be incurred by the
Agency for Toxic Substances and Disease Registry related to the
Site.

96. Work Takeover. In the event EPA determines that
Respondents have ceased implementation of any portion of the
Work, are seriously or repeatedly deficient or late in their
performance of the Work, or are implementing the Work in a
manner which may cause an endangerment to human health or the
environment, EPA may assume the performance of all or any
portion of the Work as EPA determines necessary. Costs incurred
by EPA in performing the Work pursuant to this paragraph shall
be considered Response Costs that Respondents shall pay pursuant
to Section XVI (Reimbursement of Costs). Notwithstanding any
other provision of this Settlement Agreement, EPA retains all
authority and reserves all rights to take any and all response
actions authorized by law.

XXV. COVENANT NOT TO SUE BY RESPONDENTS

97. Respondents covenant not to sue and agree not to assert any
claims or causes of action against the United States, or its
contractors or employees, with respect to the Work, Response
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Costs, or this Settlement Agreement, including, but not limited
to:

a. Any direct or indirect claim for reimbursement from the
Hazardous Substance Superfund established by 26 U.S.C. § 9507,
pased on Sections 106(b)2), 107, 111, 112, or 113 of CERCLA, 42
U.S.C. §§ 9606(b) (2), 9607, 9611, 9612, or 9613, or any other
provision of law;

b. Any claim arising out of response actions at or in
connection with the Site, including any claim under the United
States Constitution, the New York State Constitution, the Tucker
Act, 28 U.S.C. § 1491, the Equal Access to Justice Act, 28
U.S.C. § 2412, as amended, or at common law; or

c. Any claim against the United States pursuant to
Sections 107 and 113 of CERCLA, 42 U.S.C. §§ 9607 and 9613,
relating to the Site.

Except as provided in Paragraph 99 (Waiver of Claims), these
covenants not to sue shall not apply in the event the United
States brings a cause of action or issues an order pursuant to
the reservations set forth in Paragraphs 95 (b), (c¢), and (e}~
(g), but only to the extent that Respondents’ claims arise from
the same response action, response costs, or damages that the
United States is seeking pursuant to the applicable reservation.

98. Nothing in this Settlement Agreement shall be deemed to
constitute approval or preauthorization of a claim within the
meaning of Section 111 of CERCLA, 42 U.S.C. § 9611, or 40 C.F.R.
§ 300.700(d) .

99, Waiver of Claims. Respondents agree not to assert any
claims and to waive all claims or causes of action that they may
have for all matters relating to the Site, including for
contribution, against any person where the person’s liability to
Respondents with respect to the Site is based solely on having
arranged for disposal or treatment, or for transport for
disposal or treatment, of hazardous substances at the Site, or
having accepted for transport for disposal or treatment of
hazardous substances at the Site, 1if all or part of the
disposal, treatment, or transport occurred before April 1, 2001,
and the total amount of material containing hazardous substances

32




contributed by such person to the Site was less than 110 gallons
of liquid materials or 200 pounds of solid materials.

100. The waiver in Paragraph 99 shall not apply with respect to
any defense, claim, or cause of action that Respondents may have
against any person meeting the above criteria if such person
asserts a claim or cause of action relating to the Site against
Respondents. This waiver also shall not apply to any claim .or
cause of action against any person meeting the above criteria if
EPA determines:

a. That such person has failed to comply with any EPA
requests for information or administrative subpoenas issued
pursuant to Section 104 (e) or 122(e) of CERCLA, 42 U.S.C. §§
9604 (e) or 9622(e), or Section 3007 of RCRA, 42 U.S.C. § 6927,
or has impeded or is impeding, through action or inaction, the
performance of a response action or natural resource restoration
with respect to the Site, or has been convicted or a criminal
violation for the conduct to which this waiver would apply and
that conviction has not been vitiated on appeal or otherwise; or

b. That the materials containing hazardous substances
contributed to the Site by such person have contributed
significantly, or could contribute significantly, either
individually or in the aggregate, to the cost of response action -
or natural resource restoration at the Site.

XXVI. CONTRIBUTION PROTECTION AND RIGHTS

101. The Parties agree that this Settlement Agreement
constitutes an administrative settlement for purposes of Section
113 (f) (2) of CERCLA, 42 U.S.C. § 9613(f) (2), and that
Respondents are entitled, as of the Effective Date, to
protection from contribution actions or claims as provided by
Sections 113(f) (2) and 122 (h) (4) of CERCLA, 42 U.S.C.

§§ 9613 (f) (2) and 9622 (h) (4), for “matters addressed” in this
Settlement Agreement. The “matters addressed” in this
Settlement Agreement are the Work and Response Costs.

102. The Parties agree that this Settlement Agreement
constitutes an administrative settlement for purposes of Section
113(f) (3) (B) of CERCLA, 42 U.S.C. § 9613(f) (3) (B), pursuant to
which Respondents have resolved its liability to the United
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States for the Work performed under this Settlement Agreement
and for Response Costs.

103. Except as provided in Section XXV (Covenant Not to Sue by
Respondents), above, nothing in this Settlement Agreement
precludes the United States or Respondents from asserting any
claims, causes of action or demands against any persons not
parties to this Settlement Agreement for indemnification,
contribution or cost recovery. Nothing herein diminishes the
right of the United States, pursuant to Sections 113(f) (2) and
(3) of CERCLA, 42 U.S.C. § 9613(f) (2)-(3), to pursue any such
persons to obtain additional response costs or response action
and to enter into settlements that provide contribution
protection to such persons.

XXVII. MODIFICATIONS

104. The EPA Project Coordinator may make modifications to any
plan or schedule in writing or by oral direction. Any oral
modification will be memorialized in writing by EPA promptly,
but shall have as its effective date the date of the EPA Project
Coordinator’s oral direction. Any other requirements of this
Settlement Agreement may be modified in writing by mutual
agreement of the Parties. '

105. If Respondents seek permission to deviate from any
approved work plan or schedule, Respondents’ Project Coordinator
shall submit a written request to EPA for approval outlining the
proposed modification and its basis. Respondents may not
proceed with the requested deviation until receiving oral or
written approval from the EPA Project Coordinator pursuant to
Paragraph 104.

106. No informal advice, guidance, suggestion, or comment by
the EPA Project Coordinator or other EPA representatives
regarding reports, plans, specifications, schedules, or any
other writing submitted by Respondents shall relieve Respondents
of their obligation to obtain any formal approval required by
this Settlement Agreement, or to comply with all reguirements of
this Settlement Agreement, unless it is formally modified.

34




XXVIII. TERMINATION AND SATISFACTION

107. Upon a determination by EPA (following its receipt of the
Final Report referred to in Paragraph 57, above) that the Work
required pursuant to this Settlement Agreement has been .fully
carried out in accordance with this Settlement Agreement, EPA
will so notify Respondents in writing. Such notification shall
not affect any continuing obligations of Respondents. If EPA
determines that any removal activities have not been completed
in accordance with this Settlement Agreement, EPA may so notify
Respondents, provide a list of the deficiencies, and require
that Respondents correct such deficiencies.

XXIX. SEVERABILITY/INTEGRATION/APPENDICES

108. If a court issues an order that invalidates any provision
of this Settlement Agreement or finds that Respondents have
sufficient cause not to comply with one or more provisions of
this Settlement Agreement, Respondents shall remain bound to
comply with all provisions of this Settlement Agreement not
invalidated or determined to be subject to a sufficient cause
defense by the court’s order.

109. This Settlement Agreement and its appendices constitute
the final, complete and exclusive agreement and understanding
among the Parties with respect to the settlement embodied in
this Settlement Agreement. The Parties acknowledge that there
are no representations, agreements, or understandings relating
to the settlement other than those expressly contained in this
Settlement Agreement. The following appendices are attached to
and incorporated into this Settlement Agreement:

Appendix A - Bulkhead Design
Appendix B - August 7, 2013 Bulkhead Collapse Report and
August 8, 2013 EPA Approval Letter
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XXX. EFFECTIVE DATE

110. This Settlement Agreement shall become effective on the
date that EPA transmits a fully executed copy thereof via
electronic mail to Respondents. All times for performance of
actions or activities required herein will be calculated from
said Effective Date.

U.S. ENVIRONMENTAL PROTECTION AGENCY

I A ”ﬁ}
% Z W ;':":, . o g 5 ; {;; ; 7
Walte¥ E. Mugdan Date

§ta£;4ector
~ Emergency and Remedial Response Division

A
71

{y U.S. Environmental Protection Agency
Region ITI




In the Matter of the Gowanus Canal Site, EPA Index No. CERCLA-
02-2013-200x

CONSENT

The Respondent named below has had an opportunity to confer with
EPA to discuss the terms and the issuance of this Settlement
Agreement. The Respondent hereby consents to the issuance of
this Settlement Agreement and to its terms. Furthermore, the
individual signing this Settlement Agreement on behalf of
Respondent certifies that he or she is fully and legally
authorized to agree to the terms and conditions of this
Settlement Agreement and to bind Respondent.

Benson Metal Corp. and 539 Smith Street Realty Corp.

(Name of Respondgg})

/f}?f S
y L ———
P > : 8/15/2013
/JESignature) (Date)

{ s

L’,M
L%W&kwd&( [é”?‘*,{?a; g
(Printed Name of Signatory)

Vice President
(Title of Signatory)







Appendix A — Bulkhead Design
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noTES

GEMERAL

'

2
3

AL WORK SHALL BE i1 94
OF THE CONTRACT DRAVNGS

ALL VORK SHALL GOMPLY WATH THE REW YORK CITY BUILDING CODE.

THE OWHER, BENSON SCRAP METALS (BENSON). OPERATES A SCRAP METRL
FACILITY AT THE PROPERTY SCRAP METAL OPERATIONS WL 8E ACTIVE

WATH THE

BUBMTTHS
1 SUBINTTALS ARE TG MICLUDE & MINE VEREYVING THAT THE SUBMTTED
INETRMATION 1511 CONFORMANGE YWATH THE CONTRACT DRAWNGS
2 SINMTTALS SHAUL HOT SE USED AS A SUBSTITUTE FOR REQUESTS FOR
R OTHER

SUBMTTED ¥ FOR THE
OF CHECKING FOR WTH THE DESIGH INTENT

ud.m

DURING. THE WiLL NEED 10 irs
ORI WHTH BENSON DURING CONSTRUCTION T0 MNIMZE THE (WPACT O THE
CWNER'S OPERATIONS

THE CONTRAGTOR SALL VI THE SITE GEFORE PROCEEDING WITH ANY
WORK AND VERIFY EXSSTHG CONCITIONS, UTIUTIES, PROJECT DIMENSIONS,
AND REPAIR CUANYITIES THE CONTRACTOR SHALL THEN NOTIEY THE OWNER
AND DESION ENGINEER 1N WAITING 0F AtY DISCREPANCIES HOTED SETWEEN
THE CONTRACT DRAAINES AHD THE DRSERVED FIELD CONDITIONS

THE CONTRACTOR SHALL FURNESH ALL LABOR, MATERIAL, AD EQUIBNENT TO
COMPLETE THE WORK SHOWN I TWE CONTRACT DOCUMENTS ALL MATERIALS
SHALL BE NEW AND UNUSED UNLESS OTHERWSE APPROVED BY THE CWHER
ANG DESIGN BNGINEER

THE CWIER VL OBTAIN RECUIRED PERMITS ANO AUTHORIZATION FROM THE

BUSHESS BERVICES FOR THE PROPOSED REHABILITATION PROGRAM THE
CONTRACTOR 1S RESPONSEE FOR DBTANNG M OTHER PERMTS ROT
GBTANED BY THE OWHER (NCLUDING PERMTS FROM THE UNTED STATES
COAST GUARD (USCG). T 15 THEE RESPONSBILITY OF THE CONTRACTOR TO
PERFOPM THE WORK IN ACCORDANCE WITH AL PERMT TERMS AND
CoNOMONS.

THE CONTRACTOR SHALL ABIDE BY AU FEDERAL STATE AND LOCAL
ENVIRONMENTAL PROTECTION 5TARGAROS. LAWS, AD REGULATIONS

THE COMTRACTOR SHALL STRICTLY FOLLOW ALL APPLICABLE OSHA, STATE.
ARG CFTY SAFETY REGLLATIONS
NETHODS 0F w0
RESPONSBRUTY

COMTRACTOR SHALL MAKE NO DEVIATION FROM THE CONTRACT DRAWNGS
VATHOUT PRIOR WRITTEN APPROVAL OF THE OWNER.

THE CONTRACTOR SWALL BE RESPONSIELE FOR NOTIEVING THE OWNER I A
TIVELY MANNER FOR ANY WORK THAT REGUIRES INSPRCTION AS REGUIRED BY
THESE DRAWMNGE AND PERINT CONDITIONS

THE CONTRACTOR 15 RESPONSIELE FOR CODRDINATION AND MOTIFICATIONS
REQUIRED BY THE EPA U.S COAST GUARD, USACE, NYSDET AND THE CITY FOR
WATERSIDE WORK I THE GOWANS CANAL

UNLESS OTHERWSE NOTED, CONTRACTOR SHALL PROTECT FROM DAMAGE ALL
EXSTING STRUCTURES AT OR MEAR THE BULKHEAD). ANY SUCH DAMAGE AS A
RESRY OF THE CONTRAGTOR'S WORK, BITHER 8Y MEGLECT DR DIRECT
CONTACT, SHALL BE REPARED) DR REPLACED It-KIND AT ND EXPENSE TO THE
OWHER

ARE THE

THE CONTRACTOR SHALL KEEP THE WORK AREA iN NEAT ORDER. CONTRACTOR
SHALL PREVENT DEBRIS FROM FALLING INTO THE WATER. DEBRIS RESULTING
FROM DEMOUTION AND CONSTRUCTION WORK SHALL BE DISPOSED OF 04

PART OF T3 PERMANENT COMSTRUCTION THAT THEY ARE RESPONGIBLE FOR
TRANSPORTATION WORKER IDENTIFICATION CREDENTIAL (TWIC) CARD MAY 86
NECESSARY FOR PORTIONS OF THE WORK.

NO UTIUTIES ARE AYAILABLE FOR THE DONTRACTORS USE. THE CONTRACTOR
SHALL PROVIDE THOSE UTRIDES THAT ARE OREMED NECESSARY TO
COMPLETE THE WORK.

AL ELEVATIONS PROVIDED HESIEIM REFER TO BRODKLYN MIGHWAY DATUM
{BHD) WHICH 15 256 FT ABOVE NOVD 1928 MEAN SEA LEVER, SAHDY HOOK, N
10

WATER LEVELS TAKEN FROM THE BATTERY, NEW YORK HARBOR, 1D #3518750
ARE AS FOLLOWS:

A oW w9
8 M 082
e ww *050
o aw am
£ oauw a2

D B CATIGH EXPRESSED N TUE CONTRAGT ORAWNGS. THE REVEWS
WL NOT (HOLUDE FONFIRMING THE ACCURACY OR COMPLETENESS OF
DETALS, WHICH ARE THE RESPONSILITY OF THE CORTRACTOR

4 RO WORK MAY COMMENCE FOR A GIVEN CONSTRUCTION STAGE UNTR ALL
RELEVANT REQUIRED SURMTTED DOCLMENTS ARE MARKED REVIEMD BY
THE DESIGH ENGIVMEER

& THE CONTRACTOR SMALL PROVIDE THE FOLLOWNG SUBMTTALS ARD SHOP
DRAWINGS AMD ANY DTHER DOCUMENTS A5 REQUIRED FROM THE GENERAL
AD SPECIAL PROVBONS, PROM THE OWHER

A TOWEEKS PRIGR TO MOBILIZATION

. UST OF KEY PERSONMEL THAT WAL BE INVOLVED i THE
PROSECT

§ STAGING SEOURNCING, SOHERRALE, CORSTRUCTION WORK A0
HTE SAFETY PLANS

¥ LI5T OF LARGE EOUPMENT THAT WILL BE USED ON SITE

W STE SPECIC HEALTH AND SAFETY PLAN THAT IRCLUDES THE
REGUIRED ELEMENT § ESTABLISHED 8Y THE UANER

v CSPOSAL LA INDICATING  THE  ANTICIPATED  FiniAL
THSPOSITION OF AL, ITEMS.

Vi COMES tF THE NOTFICATIONS TO THE REGULATORY
AGENGIES THAT ARE REGUIRED LUMDER THE  PERMIT
CONXTHINS

B TWO WEEXS PRIOR TO THE PETIAL USEAMPLEMENTATICN OF & GIVEN
ELEMENT OF WORK

i PROCUCT DATA SIERETS
SQUPMENT DATA SHEETS
MARUFACTURES'S CERTIFICATIONS
MASUS ACTURER S ISTRUCTIONS.

SHOP DRAWMGS OF SHEET PILES, SOR ANCHORS, GONCRETE

FORMNORK ANG REBAR ARBANGEMENT

W CONCRETE MIX DESGN FOR FACH DESISN MX PLANNED FOR
e

P

€ ASWORK PROGRESIES

i ASBULT OURVEY OF SWET PLES AN SO AMCHORS AS
STALATION OF PILES AND TENSIOMNG OF SO
Ss:ozmo.«oc»mmmﬂ

D FOUR WEEKS AFTER COMPLETION OF ALL WORK
P ASBUILY CRAMNGS

© DOGUMENTATION SHOWNG THE DISPOSAL OF AL DFBRIS AND
CONBTRUCTION WASTE

B COFES OF ANY OR RECUIRED

SELEGTIVE DEMOLITION ANO TNSPOSAL,

1

2

3

.

CRBRIS RESLLTING FROM DEMOLTION WORK SHALL BE CAPTURED FUR
OFF GITE ISPOSAL.

THE CONTRACTOR SHALL LEGALLY HPOSE OF STRUCTLRES AND OEBRIS
RESATIHG FROM WORK SHOWM TO BE REMCVED ON THE COMTRACT
DRAWNOS

SRR T COMMENCEMENT OF SELECTIVE DEMOUTION, THE CONTRACTOR
SHALL SUBMT A DISPOSAL PLAM FDR ITEMS TO BE DEMOUSHER DEMOLTION
MATERIAL DESIGNATED SY THE OWMER TO BE REMOVED FROM THE STE SUALL

METHODS AT FINAL DISPORTION FOR DISPOSAL MATERIALS
COMPLETELY REMOVE (TEMS DESUGNATED, A5 SPECIFIED IN THE LONTRAGY
DOCUMENTS, LEAVING SURRACES CLEAR, SOUND, AND READY T RECEIVE NEW
MATERIALS

STE REMOYAL NOTES,

1

VERIEY THAT EXISTING STE CONUTIONS MATON THOSE IF THE SURVEY AHD

PREBD WVESTGATIONS  NOTWY THE DWHER N WRITING PRIOR 7O
OF WORK OF MY THE DWNER

AT VARMHTE WITH

ITY FOR EXSTING
SHOWN ON THE DRAWNGS

UPON RECEIPT OF THE NOTICE 10 PROCEED, CAREFULLY MSPECT ML

PREMSES WL BE AVALAFRE AT ALL TIMES FOR THE PERFORMANCE DF SUCH

WoRs

SHOVIDE AND MAINTAN BARRICADES TO CONFINE CEMOLTION AD AFTER
OF THE WORK, THE AL THES PROTECT

WORKUNTIL 1F 16 ACCEPTED BY THE DWHER

SHORING OF MEVBERS AND PROTECTION OF ANY EXSTING STRUCTURE 1O

AEMAN DURING i THE oF THE

AND SHALL COMPLY VTH THE REGUREMENTS OF THE NYG BULOING CODE

THE CONTRACTOR SHALL PROVIDE  AHD  MAINTAIN  TEMPORARY
FENCEBRIDGNG ENCLOSURES RECUIRED BY THE CONTRACT AMD SITE SAFETY
PLAN WITH CONGTRUCTION i ACCORDANCE WITH THE 2008 NYC BUILOING
o0k

THE CONTRACTOR SHALL COMPLY WITH ALL LAWS, BULES AND BEGULATIONS
GOVERMING DUST CONTROL AMD POLLUTION CONTROL, INCLLIING BUT NOT
LMTED TO THOSE OF TWE NEW YORK STATE DEPARTMENT OF

A oF

CONSERVATION

CONTRACTOR SHALL PROVIDE AHD) SUBMT AL RECAIRED DOCLIMENTATION TC
OBTAN ALL NECESSARY DEMOLITION PERMITS iN COMPUANCE WITH THE CITY
OF MEW YORK LOCAL LAWHO §7

CONTRACTOR SHALL CONEIRM WITH CWMNER FOR CONSTRUCTION LINTS PRIOR
TO REMOVAL DF SHARED STRUCTURES OR STRUCTURES IN CLOSE PROXINITY
TO ADIACENT PROPERTY OWHER

AL MATERIAS SHALL BE FIELD VERIFED BY THE STE REMOVALS

BY THE SERMITTING AMD LOCAL AGENCIES

HOTHICATIONS
5 THE FOLLOWING AGENCY ROTIFICATIONS SHMALL BE COMPLETED BY THE
CORTRACTOR AS REQUIRED.
A THE PERMET
8 NOTICES REGUIRED B8Y THE U3 ENVIRONMENTAL PROTECTION
AGENCY.

€ NOTICES REGUIRED BY THE 1 8 COAST GUARD AND MEW YORK CITY
GNT FOR 2 WORK

2 NOTIY THE OVWWER AT LEAST QANOURS I ADVANCE OF ANY INSPECTIONS
RECUIRED BY THE CONTRACT OOCUMENTS OR THE NEW YORK GITY BUILOMG
COnk,

3 NOUFY THE ODWNER AT LEAST TZHOURS 4 ADVANCE OV ANY REGRIRED
UNDERWATER ISPECTIONS

PPECTIONS
T COMTRAGTOR SHALL PROVIDE ACCESS TO ALL FLEMENTS FOR THE OWNER,
CESIGN ENGIEER, OR OTHER DESIGNATED REPRESENTATIVE TO OBSERVE

2 THE OWHNER WL ARRANGE FOR ENGNEERING NSPECTION OF THE
PREPARATION FOR AND EXECUTION OF ALL WORK WORK BELOW THE MEAN
LOW WATER (ML) WLL BE SMSPECTED BY THE DWHER'S UNDERVAATER DIVE
MSPECTOR:

3 GONCRETE

A THE CONTRACYOR SHALL RETAIN A MEW YORK CITY.LICENSED
CONCRETE INSPECTION AND TESTING AGENCY TO INSPECT NEW
COMCRETE 1N ACODRDANCE M1 AC) 301

R GOMCRETE SAMPLES SHALL BE COLLECTED FOR TESTING AT LEAST
ONCE PER PLACEMENT EVENT THE SAMPAES SHALL BE STORED ON
STE AMD BE EXPOSED TO SWGLAR TENPERATURE. NUMDITY. AND
WD CONDRTIONS AS THE PLACED CONCRETE

= TO START OF

ML MATERIS, EXCAVATED SHALL B PROPERLY CHARACTERIZED PRIOR T0
TRANSPORTATION TO AN OFF.SITE DISPOSAL FAOUTY. THE

SOIL ERDSIN AN SELKMENT CONTROL CONSTRUCTION PRAC

'

2

SOU, FROSION ATE) SEDIMENT CONTROL

ST FENCE ST PN
DHSTURBANIE AR

SIABLZED CONST

BE COORDMNATED
DUST CONTROL GONTRACTOR SHALL CONTROL DUST BY SPRINKLING AS
NECESSARY.

LOCATION FOR STAGING, VEMICULAREQUIPMENT WASHDOWN AND 5TOCK
PILE AREAS SHALL BE CODRDINATED WTH THE OWNER PER CONTRACTOR'S
MEANG AD METHODS AND N ACTORDANGE WATH NY 5 ORE REG

PROGRAM.

1

2

a

SO, EROSION.

OBTANLOCAL ANG STATE APPROVALS PRIOR T COMMENCING EARTHWORK

FLAG THEE WORK LIMITS AND ITEMS TO BE PROTECTED

METALL ST FENCE. TURBDITY CURTAIN.  STARUZED GOMSTRUCTION
ENTRANCE AND EROSION AND SETIMENT CONTROL PRACTICES AS NECESSARY

COMPLETE SITE REMOVAL OPERATIONS PER SITE REMOVAL PLANS
ALL EROSION AND SECWENT CONTROL PRACTICES SWALL BE INSPECTED

WEEKLY, PRIOR TO ANTICIPATED RRNFALL EVENTS NO AFTER RAINFALL
EVENTS O SMALL MAKE ANY NEEL

HEMOVE EROSION GONTROL STEMS WHEN EARTHWORK 1S COMPLETE AND SLL
PERMANENT SURFACES ARE 1 PLACE AND ESTARLISHED

KEEP AREAS DEVOND BTE IN CLEAN. GLEAR CONOMION DRIRING COURSE OF
WORK

THE CONTRACTOR SHALL BE RESPONSILE FOR THE PROPER CONSTRULTION
AND STABUZATION 0F ALL TEMPORARY SON ERGSION AND SECIMENTATION
CONTROL MEASURES AND RELATED [TEMS INCLLIOED WTHIN THLS FLAN. THE
CONTRACTOR SHALL ALS() BE RESFONSIELE FOR THE PROPER CONSTRUCTION
AND STARILIZATION OF PERMARENT CORTROL MEASURES AN RELATED ITEMS
MCLUDED WITHN THIS PLAN

MENT CONIROL ORGGRAM,

1

N EROSION AND SEDMENT CONTRGL PRACTICES SHALL BE CHECKED FOR

MADE IMMETHATELY TO MAINTAIN AL PRACTICES

SEOWENT SHALL BE REMOVED FROM SEMIND THE SLT FENCE WHEN 1T
BECOMES ABOUT 0 5 FEET DEEP AT THE FENCE, OR WHEN BULGES DEVELOP IN
THE FENCE THE SILT FENCE SHALL BE REPAIRED A5 NECESSARY 10 MAINTAIN
ABAORIER

THE STABILIZED CONSTRUCTION ENTRAHGE THICKNESS SHALL B MANT ANED.
AT THE END GF EACH CONSTRUCTION DAY, ALL SETIMENT DEPOSTED ON
PUBIC  ROACWAYS  SHAL B REMOVED ANO RETURNED TO THE
CONSTRUCTION SITE

SHALL ARRANGE FOR REMOVAL AND (YSPOSAL OFF.SITE OF ANY HAZARDOUS
MATERIALS. OR MATERIALS TO 6 DISPOSED) OFF SITE. ENCOUNTERED DURING
THE DEMOUTION (4 AGCORDANCE WITW LOCAL, STATE A FEDERAL
REGULATIONG. BEFGRE ANY DFF SITE REMOVALS, THE CONTRACTOR HAS TO
PROVIDE, I WRITING, THE PROPOSED DESTINATION OF ALL MATERIALS

SHALL IMITIATE. MEASURES AS SOON AS POSHBLE
IN PORTIONS OF THE SITE WHERE CONSTRUCTION ACTIMITIES HAVE
TEMPORARILY OR PERMAMENTLY CEASED. BLIT N N0 CASE MO NORE THAN 14
DAYS AFTER THE CONSTRUCTION ACTIVITY i THAT PORTION OF THE SITE HAD
TEMPORARIL Y OR PERMANENTLY CEASED

ALL STE FEATURES NOTED TO REMAIN SHALL 8F PROTECTED DURING AL
PHASES OF CONSTRUCTION

SO EROSION AND SEDIMENT CONTROL MEASURES SHALL RE INSPECTED AT
LEAST WEEKLY BY A QUALIFIED SPEDS INSPECTOR

2

w WTH OSHA

MAFELEXCAVATION SHALL B USED WITHIN 3FT OF UTIUTY L
HASNS. AMD MANHOLE ICIURES.  HAND-EXC)
VATHIN DRIPAINE OF EXISTING TREES TO REMAIN
PROTECTED.
CEMOUTION OEBRES INCLUDING CONCRETE. METAL, RUBSER. WGOD, BRICK,
DEMOUTION  DEBRIS
ENTOUNTERED DURING EXGAVATION MUST BE REMDVED AND AND PROPERLY
TASEOSED O OFF-STE
SOIL BACKFILL SHALL BE PLACED IN MAXIMUM 1218
SHAUL BE COMPACTED T0 Q5% OF ITS MAXIMUM OR
Y THE MOOIFIED PROCTOR TEST (ASTM O155T)
MATERIALS IMPORTED FOR USE AS BACKFILL SHAU, CONSIST OF AASHTO NO
57 CRUSHED 5TONE.

THE RESULTS OF THE QEVE ANALYSS, MODIFIED AROCTOR TEST (FOR SOR)
AND FILL SAMPLES FOR ALL FILL PROPOSED FOR USE SHALL BE SUBMTTED 10
THE ENGINEER PRIDR T USE
FREAS SHOWNG SRS OF FUMPING, RUTTING. BLERDING. OR DTHER SIONS OF
SOET OR WET SRS AS DETERMINGD BY THE ENGINEER SHALL RE REMOVED
AND REPLACED WITH SUITABLE BACKFILL OR AASHTE NG 57 CRUSHED STONE

HO UL MATERIAL SMALL BE PLACED ON AREA!
STAMDING, ON FROZEN SUBSOIL OR TN SURFACES
APPROVED BY THE ENGINEER.
CONTRACTOR SHALL T8 RESPONSIBLE £ OR BARTHWINIK RELATED TESTING
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NOTES

STEEL SHEET PUES

1

MATERIAL
A SHEET PILES SAALL BE SKYUNE STEEL AZ2A700 ASTM ASTZ GRAUE 50
DR APPADVED EDUNALENT WITH A MMM SECTION MODUAUS OF
ASTRIHET
B SHEET PILES SMALL WAVE WANDLING HOUES LOCATED PER THE
RECOMMENDATION OF THE MANLFACTURER
€ SHEET PILES SHALL HAVE AN EPOXY COAT OVER BUTH SIDES OF THE
SHEET MILES FOR THE UPPER 30 FT FROM CUTORF EPONY SHALL
COMPLY WITH THE LS ARMY CORPS DF EMGINGERS SPECIFICATION
C.200C-H0A EPDXY LUAT TYPE PREPARATION. AMD THICKNESS
SHALL BE PER THE EPGYY MARIPACTLRER'S RECOMMENDATIONS
AL SMEET PLES SHALL BE INETALLED VA VIBRATORY OR INPACT HAMMER T2
THE WNHIMM T ELEVATION SDICATED DN THE DRAMNGS CONTRACTOR MAY
PRE.SPUD SHEET PILE LOCATIONS I NECESSARY
SHEEY PHES SHALL BE MSTALED PLUMB AND STRAIGHT WITH AL
INTERLOCKS PROPEALY COMMECTED ALLOWABLE TOLERANCES ARE AS
FOLLOWS.
A HORZONTAL $4HCH PER 2051

8 VERTICAL KNCHPERFT

eSS STERL

2
3
x

AL WISCELLAMEOUS STEEL SHALL COHEORM YD A MANAUM OF ASTH AS72
GRADE 50, UNLESS OTHERWSE NOTED

BOLTS SHALL CONFORM 10 ASTM A¥25
BEARING PLATES SHALL CONFORM 70 A WNIMUM OF ASTM K5TY, GRADE 50

BOLLARDS SHALL BE SALYAGED DURIG DEMOUTION AND RESTORED TO THE
ORIGIIAL DEPTH AND HBIGHT

FENDERING SYSTEM

.

2

FENDERING SHALL B “SSEET PRLE AND CONCRETE DOCK MOUEL 114 PUBBER
FENDERS BY SCHULYER COMPARIES, OF APPROVED EQUIVALENT

FENDERING WATERIALS AND COMMECTIONS SWALL COMFORM 10 THE
WANUFACTURER'S RECOMMENDATIONS AN SPECIFICATIONS

CONCRETE AMD RERFORTING STEEL

1

2

1

1), CONCRETE WORK SHALL 56 PERFORMED 1N ACCORDANCE WITH ASTM, ACH
ASID PCHALESS DTHERWASE NOTED
DIMERSIONS FOR COMCRETE ELEVENTS SHOWM (N THE PLANS ARE NOMNAL
CONTRACTOR TO SUBMIT SHOP DRAVANGS FOR APPROVAL
CURING OF CONCRETE SMALL START AS SOOM AS THE FINISH WAL NOT BE
WARRED TMERTFORE. 1T ShALL HOT BE PERMSUBLE T0 DELAY THE CURING
UNTAL THE MORNING AFTER THE CONCRETE 1S CAST
REMFORGING SHALL CONFORM TO THE FOLLOWING. UNMLESS OTHERWASE
MTED
» sres DOWELS ASTM ATNS
B RENFORCENEWT WECHAMCAL SPUCKS. AGT 31808 TYPE 2
MECAIICAL SPUCES THAT ARE CAPABLE OF DEVELOPWG THE
ACTUAL TENSLE STRENGTH AND ACTUML ELONGATIDN OF THE BARS
BEIG COMIECTED
CONCRETE SHALL CONFDRM TO THE FOLLOWING DESISH MXIPERFORMANCE
REQUIREMENTS URLESS OTHERVWSE NOTED
ALL CONTRETE SHALL BE NORMAL WEIGHT
PORTLANG CEMENT SHALL BE ASTM 150, TYRE 1A OR TYPE A
ABGREGATE SHALL CORFORM 100 ASTM €33
WATER BIALL CONFORM T0 ASTM OB
CONCRETE COMPRESSIVE GTRENGTH ASTM 39 Fu X 8.000 8 AT 26
DAYS
5 OETAING NOTES
i mL DETALING. AN ERECTION OF
STEEL BHALL CONFORM TO YHE ACH MANUAL OF STANCARD
PRACTICE  FOR_ GETALING  RENFORCED  COMCRETE
STRUCTLRES, ATV, EXCERT WHERE NOTED
§ CASTINPAALE REINFORCED CONCRETE WORK SHALL CONFORM
WITH THE TOLERANCE REQUIREMENTS OF AC130)
H O FALSEWORK ANG FORMWORK SHALL CONFORM O ACI47
STAYINPLACE METAL FORMS SHALL NOT BE ALLOWED
i DEVELOPMENT LENGTHS OF REINFORCING (LD, LDW, 1DC) SHAW
6 DETERMNED I ACCORDAHCE WATH AC)-318 CHAPTER 12
v AL DETARS OF BENDS AND HOOKS SHALL B DETERMINED
ACCORDANCE WITH ACL 318
v TERMINATE ALL LONGITUENNAL TOP BARS ALONG THE BULKHEAD
CAP WTH A STANDARD WLDEGREE OR 180.0RGREE HOOK GR
TERMINATOR
v THE GONCRETE CUEAR COVER FOR THE REINFORGING SHALL BE
11 ACCORDANCE AT+ ATL318, LWLESS OTHERWSE NOTED
A CHAMFER AL EXPOSED EXTERNAL CORNERS OF CONCRETE
WATH ASDEGREE 1INCH CHAMFERS UMESS OTHERWSE
noTED
¥ AL COMDRETE SURFACES THAT WiLL HAVE CONCRETE AGAINST
1 AT A FUTURE CONSTRUCTION STAGE SHALL HAVE THE
SURFACE R

o s o

m o

AFPROMMAYELY AN 1 ACCORDANEE \WTH ACHL318 SECTION
1t s XCEPT AS WOTED

x AL CONGRETE EXPOSED TG PUBUIC VIEW SHALL BE FINISMED AS
FOLLOWS

X1 UNFORMED SURFACES SHALL RECEVE A ROUGH FLOAT

FINISH USING A WOOD FLOAT

FORMED SURFACES SHALL RECEWE A SMOCTH FLOAT
FaSH

SOR. AHCHORS

1

2

3

EACH DRIL MOLE SHALL BE AT THE [DCATION AND YO THE LENGTH
ICLHATION SHOWN DN THE

THE DRILL SI7 DR CASING CROWN SHALL NOT BE MORE THAN D125 1N (300
SMALLER THEN THE SPECIFIED OR APPROVED HOLE DIAMETER

ALL ARTHORS SHALL CONFORM 10 AETM A722 GRADE 50 THREADIBAR (DR
EOUVALENT THREAD BAR) WATH DOUBLE CORRDSION PRUTECTIN (0GR

ANCHOR WUTS § COURERS SHMLL BE CAPABLE DF DEVELOPING 100% OF THE
ULTHAATE STRENGTH OF THE STEEL

CARE MUST BE TAKEN NOT 1O DAMAGE THE CORRDSION PROTECTION KEEP
THE BARS FREE OF DHRY DR OTHER DECETERIONS SBSTANCES

DO NOTWELD I THE WACINTY OF THE HGH STRENGTH BARS

DO MOT USE ANCHORS AS A SROUND FOR WELDING

501055 DF GROUND DURING DRILLING SHALL BE PERMTTED INSTALL CASING
AS DRILGIG PROCEEDS AL ORILLING METHODS SHALL BE SURMTTED FOR
AFPHOVAL TO THE DWHER'S SHGINEER

SO SOCKET ANCHORAGE . THE ANCHORAGE BOWD LENGTH SMALL FQUAL OR
EXCEED THE MSNIMOM BOHD LENGTH SHOWM DN THE DRAWNGS

THE DRRS HOLE ENTRY SHALL 86 LOUATED WITHIN 3 N (300 W) I EITHER
DIRECTION. OF TS PLAN LDEATION

DRILL WOLE FROW F1§ SPECIFIED INGLINATION SHAUL BE HO MORE THAN x3
DEGREES, UMESS DTHER TOUERANLES ARE SPECIFIED

REJECTION OF MOLES HOLES REECTED BECAUSE DF NOK-CONFORMANCE T0
ALIGHMENT TOLERANCES OR BECAUSE THEY INTERCEPT DTHER HOLES SHALL

BE FILLED WITH GROUT AND ANOTHER HOLE SHALL B ORWLED AT THE
CONTRACTOR'S EXPEMSE THE OWNERS EMGINGER WALL SELECT THE
LOCATICON OF THE REPLACEMENT HOLE

¥ MY WATER 15 DBSERVED LEAKING THROUGH ANHULAR SPACES BETWERN
THE CASING AND SHEET PSLE. DRILLING SHALL STOR AND THE ANNISLAR SPACE
SHALL BE GROUTED 50 AS TO STOP THE WATER LEAKAGE.

EAGH SO ANCHOR DRILL HOLE SHALL BE CLEANED OF ALL DRILL CUTTINGS,
SLUDGE, AMD DEBFIS BEFORE THE DRILL HOLE 1S GROUTED

SOH, ANCHORS SHALL B GROUTED WITH CEMENT GROUT HAVING A MIHIVIM
2BUAY STRENGTH OF $.000 P§E

GROUT FROM THE BUTTOM DF THE WOLE 10 THE SURFACE UNTRL
UNCONTAMINATED GROUT RETURNS TO THE SURFACE.

GROUT SHALL B PUMPED INTG THE DRAL HOLE PRIOR TO ANCHOR INSERTION
ST T HOLE:

CENTRALZER, SPACERS OR GTMER SUITAELE CENTERING DEMICES SALL BE
SUACED AT MAXINWM 10FT INTERVALS DR 14 A SUFFICIENT HUMBER TO
ENSURE ADEGUATE GROUT COVER OVER THE SOL AMCHOR ASSEMELY
THROUGHOUT THE ENTIRE ANCHOR LENGTH CENTRALZERS AND SPACERS
MAY BE MADE OF ANY WATERIAL (EXCEPT WOGD) NOT DELETERIDUS 10 THE
PRE.GTRESHNG STEEL O PVT SHEATHING, AND SNALL BE 1N ACCORDANCE
WTH THE MARLFALTLIRER S RECOMMENDATIONS

A SMOOTH PLASTIC TUBING. SHAL BE PROVICED N THE FREE STRESSING
LENGTH ANO SMALL GUARANTEE UNOBSTRUCTED ELOMGATION LURING
STRESING

SOL ANCHOR CERTERLINES SHALL B NORIMAL TO THE ARCHOR PLATES.

TEX PERCENT OF AL ANCHORS SHALL BE PERFORMANCE TESTED. ALL OTHERS
SHALL BE PRODF TESTED USING A CALIBRATED CENTER HOLE JACK

SO AMCHORS HAVE A DESIGH LOAD OF 170 XIPZ AND SMOULD BE LOCKED OFF
AT KPS

2

PERFORMANCE AND PRODF TESTING SHALL BE AS
PERFORMANCE TEST
AL
AL 25
A8
AL P
AL %P
AL 20,

PRODE TEST. AL 259, S0P, 750, 1,000, 1 20F, 1339 HOLD § 339 FOR CREER
TEST. RECORT MOVEMENTS LISING A DIAL IIDICATOR CAPARLE OF READING
INCREVENTE OF 001" RETOHD READINGS AT 0.1,2.5.4.5.6 AMD 10 MINUTES F
TOTAL MOVEMENT BETWEER 1 AHD 10 MALITES EXCEEDS 004018 THE TRST
SHALL BE MAINTAINED FOR AN ADDIIONAL 50 MINUTES TOTAL MOVEMENTS
SHALL BE RECORDED AT 20,30, 40 50 ARD 80 MINUTES RELEASE TO
TRARGPER LOAD AND L OCK OFF ARCHOR MUT

DURING THE HOLD PERIODS, THE ANCHOR LOAD SHALL NOT BE ALLOWED T0
DEVIATE FROM THE TEST ORESEUNE BY MORE THEN S0 PSE THE LOAD SHALL
ALWAYS BE SIETURNED T THE SPECIFIED TEST LOAD PRIOR TO TAKING ANY
UOVEMENT READING, AT THE BPECIIED IMYERVAL THE TEST LOAD SHALL NOT
THE PERIOD OF

AFTER TRANSFERRING. THE LOAD TO THE ANCHOR. AND PRIOR TO REMOVING
THE JACK, A UFT-OFF TEST SWALL BE CONDUCTED 1O COMFIRM THE
MAGHITUGE OF THE LOAD IN THE A0HOR BAR
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Appendix B — Bulkhead Collapse Report and EPA Approval Letter







LANGAN

7 August 2013

Mr. Christos Tsiamis

New York Remediation Branch

US Environmental Protection Agency
290 Broadway, 20" Floor

New York, NY 10007-1866

Re: Collapse of Existing Buikhead
Benson Scrap Metal - Bulkhead Replacement
539 Smith Street, Brooklyn, NY
Langan Project No.: 170192301

Dear Mr. Tsiamis:

This letter report documents our findings and recommendations following the collapse of a
portion of the existing crib wall bulkhead along the Gowanus Canal at 539 Smith Street in
Brooklyn, New York. This report includes a description of the site, a summary of the collapse
and observed conditions, a discussion of the post-collapse conditions, and recommendations
for immediate action.

At your request, this report was prepared by Langan Engineering, Environmental, Surveying and
Landscape Architecture, D.P.C. {Langan) on behalf of Benson Scrap Metal (Benson). Langan
has been retained by Benson to design a new bulkhead at its Smith Street facility to
accommodate future dredging activity proposed by the Environmental Protection Agency (EPA)
in the Gowanus Canal.

SITE DESCRIPTION

The 539 Smith Street property in Brooklyn, New York, is bound by Bayside Fuel Oil Depot
Corporation’s fuel terminal on the north, Gowanus Canal on the east, Greco Brothers concrete
ready mix plant on the south, and Smith Street on the west. A site location map is attached as
Figure 1.

The property fronts about 176 ft of the western side of the Gowanus Canal between Hamilton
Avenue and 9th Street. Benson operates a metal recycling facility on the property. Scrap metal
is stockpiled on the site and loaded onto a barge moored alongside the butkhead. The scrap
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metal is stockpiled on the site in two piles typically with a reported height of up to 40 ft. The
existing grade within the property is about el 6', excluding the height of the stockpiles.

Shoreline Protection Measures

The historic bulkhead at the eastern border of the site consisted of a timber crib structure with
a concrete cap on top. The timber crib structure likely dates from the 19" Century and the
concrete cap was likely added to replace deteriorated timber. The timber crib structure is
anticipated to have at least one row of roughly square cells parallel to the bulkhead line
constructed “log-cabin” style. Each cell is estimated to be about 7 ft per side. Timber floors
were constructed within each cell to contain riprap fill. A concrete block wall about 6 ft high
sits on the concrete cap and is set about 5 ft behind the face of the bulkhead. Another
concrete block wall about 12 ft high is set about 16 ft behind the face of the bulkhead,
immediately in front of the stockpiled scrap metal.

Langan previously conducted a visual inspection of the crib wall bulkhead on 20 April 2012. Our
findings and recommendations were presented in a letter report, dated 4 May 2012. Advanced
deterioration and localized failures of the bulkhead were observed during our inspection.
Langan judged that the bulkhead was in need of immediate attention to address the structural
deterioration that we observed. As such, Langan recommended (1) that the schedule for
construction of a new bulkhead be accelerated, and (2) that several remedial measures be
implemented until the bulkhead could be replaced, including:

e Moving the stockpile and concrete block wall to at least 16 ft behind the bulkhead;
e Constructing a reinforced concrete pad to spread the load of heavy equipment; and
e Re-supporting the cantilevered portions of the concrete cap and timber crib elements.

Langan designed an anchored sheet pile bulkhead to replace the historic crib wall bulkhead and
accommodate future dredging activity as proposed by EPA to remediate contamination within
the canal. Our construction plans were submitted to EPA on 7 September 2012 and were
subsequently approved for construction. Benson and EPA have been working on a consent
order to allow the construction of the proposed bulkhead to proceed.

DESCRIPTION OF COLLAPSE

Sometime between Sunday night, 4 August 2013, and Monday morning, 5 August 2013, a
portion of the historic crib wall bulkhead at the eastern border of the site collapsed into the

' All elevations provided in this report have been estimated from an annotated topographic survey of the
site prepared by Charles F. Ingulli Jr., last revised 23 February 2005, and are given in reference to the

Brooklyn Highway Datum (BHD), which is 2.56 feet above the United States Geodetic Survey (USGS) National
Geodetic Vertical Datum (NGVD), 1929.{Mean Sea Level at Sandy Hook, New Jersey, 1929)

LANGAN
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Gowanus Canal. A barge had been loaded with scrap metal over the weekend and was left
moored to the bollards embedded in the concrete cap of the bulkhead overnight on Sunday
night. A representative of Benson observed the collapse on Monday morning when the scrap
yard opened for business around 7:00 AM. Reportedly, as the tide receded and the elevation of
the barge dropped, the ropes mooring the barge to the bulkhead pulled the bulkhead into the
canal.

A Langan representative visited the site on Monday afternoon, 5 August 2013, at about low
tide, to visually examine the collapsed portion of the bulkhead. Langan made a follow up visit
on 6 August at about low tide. A brief description of conditions observed is provided below.
Photographs documenting the observed conditions are provided in Appendix A. The
approximate limits of the collapse and location of photographs are shown on the attached
Figure 2.

The southern-most about 120 ft of crib wall bulkhead had collapsed into the canal. The
collapsed portion includes the timber crib cells, the rubble fill formerly retained within the cribs,
the concrete cap, and the 6-ft high concrete block retaining wall. The second concrete block
wall (about 16 ft behind the former bulkhead) was not affected and the stockpiled scrap metal
was retained on site. The width of the collapse is about 8 to 10 ft and extends to the rear
timber of the first crib cell. Some of the longitudinal and transverse members of the timber
cribbing are visible. The transverse timbers protrude from the escarpment and have been
sheared off by the collapse. The material within the escarpment is miscellaneous soil fill. The
angle of repose after the collapse is about 45° below horizontal. A typical section through the
collapsed zone is illustrated in Figure 3.

The debris from the collapsed bulkhead is in the canal; the top of the debris is visible above
water at low tide. The visible debris extends about 10 ft into the canal beyond the former face
of bulkhead. The debris consists of timber cribbing, cobbles/boulders once retained by the
cribbing, large sections of concrete cap, and concrete blocks {about 2 x 2 x 6 ft each) that once
formed the concrete block wall on top of the cap. The debris is expected to extend about 20 to
25 ft into the canal beneath the water, however, the bottom of the debris was not visible at the
time of our site visits. Benson has placed mooring balls {serving as buoys) in the canal to mark
the approximate extent of the debris for watercraft.

Along the portion of the bulkhead that remains (about 55 ft long), localized voids were observed
immediately beneath the concrete cap. A small void {about 2 ft by 3 ft) was observed
immediately beneath the cap at the south end of the remaining bulkhead. The void was visible
from the escarpment to the south. The concrete cap and concrete block wall on the remaining
portion of the bulkhead are visibly leaning toward the canal. No tension cracks were visible
behind the portion of the bulkhead that remains.

LANGAN
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ENGINEERING DISCUSSION

The shoreline along the eastern border of the site is in need of immediate attention due to the
collapse. The debris in the canal should be removed and the bulkhead replaced as soon as
possible to minimize the potential for continued damage.

The escarpment within the collapsed portion of the bulkhead appeared to be marginally stable
during our site visits, but there is a risk of future collapse with time. While the angle of repose
is steeper than the friction angle of the fill, the longitudinal and transverse timbers from the
former cribbing serve as a kind of reinforcement to the escarpment and the debris in the canal
serves as a stabilizing berm at the toe of the slope. The slope is subject to repeated wetting
and drying from the tide; however, and continued erosion of the slope is expected to occur
over time.

The portion of the bulkhead that remains is still in need of immediate attention. The collapse of
the southern portion of the bulkhead has reduced the stability of the portion that remains.
Although no visible signs of slope failure were observed, we cannot determine how long the
remaining portion of the bulkhead will remain stable.

The debris from the collapse extends into the navigable channel of the Gowanus Canal. Some
of the debris lies below water and cannot be seen even at low tide. The debris includes large,
angular pieces of concrete and rock that could damage passing vessels unaware its presence.
Benson has marked the estimated limits of debris with buoys. Langan has also notified the US
Coast Guard (USCG); USCG issued a notice to mariners of the obstructions in the canai.

RECOMMENDATIONS

Based on our observations, Langan recommends that the following measures be implemented
immediately:

1) We respectfully request that the EPA expedite the process to authorize Benson to remove
the debris from the canal and replace the bulkhead. Since the collapsed debris serves as a
stabilizing berm at the toe of the escarpment, we recommend that debris removal and
bulkhead replacement occur concurrently. This is an emergency situation requiring
immediate action to return the shoreline to a stable condition.

2) While EPA is working on an expedited authorization and consent order, we recommend that
immediate action be taken to stabilize the shoreline. Consideration should be given to
remove the concrete cap and concrete block wall that remain, but further analysis is
required. The escarpment should be cut back to a slope not steeper than 30° from
horizontal. A turbidity curtain should be installed around the collapsed debris to capture
eroded soils

LANGAN
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3) We have recommended to Benson that all equipment, scrap metal and personal be kept
pehind the concrete block retaining wall that remains (about 16 ft behind the former face of
bulkhead). We understand that they are implementing these recommendations now.

4) We recommend that construction of the new bulkhead be expedited.

CLOSING

We trust that this report satisfies your request for a report of the bulkhead collapse and
assessment of conditions. Let us know if you have any guestions or if you need additional

information to proceed.

Sincerely,

Langan Engineering, Environmental, Surveying

and Landscape Architecture, D.P.C.

T %3 a’?’ Mw
Kenneth A. Huber
Project Manager

O

Andrew J. Ci

Managing Principal

KAH:kah
Enclosure(s): Figure 1 — Site Location Map

Figure 2 — Observed Conditions and Photograph Location Plan

Figure 3 — Typical Section at Collapse
Appendix A - Photographs

ce: Brian Carr (USEPA)
Udo Drescher (NYSDEC)
Michael Scarano (USACE)
Carlos Marcial (NYCSBS)
Paul Casowitz (Sive Paget & Riesel)
Larry Petrosino (Benson)
Gregory Biesiadecki, Joel Landes, file (Langan)

Wangan.cormdataWNY\data3\170192301\Office Data\Reportsi\GeotechnicalhBulkhead collapse\Buikhead Collapse.docx

, PE, LEED AP
NY Professional Engineer License No. 50161
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Appendix A

Site Photographs
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Photo 1: View of the collapse from Lowes parking lot across the
canal.

Photo 2: View of the northern end of the collapse from Lowes
parking lot across the canal.
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Photo 3: View of timber cribbing members in middle of collapse
from Lowes parking lot across the canal.

Photo 4: View of south end of collapse from Lowes parking lot
across the canal,
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Photo 5: View of the collapse from site, looking south.
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Photo 6: View of the collapse from site, looking north.
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Photo 7: View of the south end of the collapse from site.
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Photo 8: View of the north end of the collapse from site.
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Photo 10: View of the timber cribbing members protruding from the
escarpment looking east.
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Photo 11: View of the timber cribbing members protruding from the
escarpment looking south.
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of the collapse.
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Photo 14: View of the northern portion of the collapse from the site, facing the canal.
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Photo 16: View of the collapse from the elevated F/G subway platform.
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Photo 18: View of the collapse from the Hamilton Avenue bridge.
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August 8, 2013

Mr. Kenneth Huber
Project Manager

tangan

Dear Mr. Huber,

We have reviewed your August 7, 2013, letter report regarding the collapse of the existing bulkhead into
the Gowanus Canal. Based on your description and EPA’s own assessment during a site visit in the
morning of August 7, we have concluded that immediate action should be taken to remove the debris
from the canal. Immediate action also should be taken to stabilize and secure the shoreline so as to
prevent further collapse of the remaining concrete cap and northern portion of the bulkhead and other
releases to the canal as a result of soil erosion.

EPA has reviewed the recommendations included in the aforementioned letter report and concurs with
those recommendations. Accordingly, EPA authorizes you to proceed with the work immediately in the
following sequence:

1. Install a turbidity curtain in the canal over the entire length of Benson Metal’s bulkhead and
around the collapsed debris in order to contain turbidity from eroded soils.

2. Submit a plan to EPA for the immediate stabilization of the shoreline including considerations of
the weight impact (dead loads) of the remaining concrete cap and concrete walls and of the
metal scrap heaps at the eastern end of the site.

3. Submit a plan to EPA for the removal and disposal of the collapsed debris from the canal and
from the strip of shoreline outside the metal scrap retaining wall.

4. Submit a schedule for the sequential implementation of the above and the installation of a new
bulkhead in accordance with the engineering specifications previously approved by EPA.

5. Installation of the turbidity curtain should take place immediately. The remaining work
described above shall begin immediately following EPA’s approval of the submitted plans.

EPA will coordinate efforts with the Region 2 office of the New York State DEC. To that effect, DEC’s
recommendations sent by e-mail on August 7 to Benson Metal’s attorney and engineer are either
included in the required actions above or, it is our understanding, they are already being implemented
by Benson Metals.

EPA is revising the draft administrative order, which counsel for Benson had previously reviewed, to
reflect the changed conditions. Although EPA and Benson had previously contemplated executing the
order after coordinating advance agreement regarding the conditions for substantive compliance under
the CERCLA permit exemption from the other government agencies, in view of the circumstances, EPA




believes that the order should be executed with such approval and concurrence to occur later. EPA will
forward a revised draft to you and the other agencies which we hope to have executed next week.

NeaseJetnwzknoeryouhaveanyquesﬂons.Thankyouforyourcooperaﬂoninthernaﬂen
Sincerely,

Christos Tsiamis

Project Manager

New York Remediation Branch
USEPA Region 2

290 Broadway, 20th Floor
New York, NY 10007




